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®ntteb States Court of Appeals 
District of Columbia. 

No. 8876 

Malcolm McDermott, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

PETITION FOR REVIEW OF DECISION OF TAX 
COURT OF THE UNITED STATES. 

BRIEF FOR PETITIONER. 

JURISDICTIONAL STATEMENT. 

This is a petition for review of a decision by the Tax 
Court of the United States, entered June 1, 1944, holding 
petitioner liable for federal income tax on the sum of $3,000 
awarded to him by the American Bar Association, in the 
administration of a trust conferred upon it by the will of 
the late Judge Erskine M. Ross, as a prize for the year 1939 
for the best discussion of a subject selected by the Asso¬ 
ciation for that year (App. 16). 

The sum so received by petitioner was not included by 
him in his gross income for the year 1939 but w^as added to 
his income for that year in a notice of deficiency, addressed 
to him on behalf of respondent on August 13,1942, reading 
in part as follows (App. 5): 
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‘‘Your contention that the award of $3,000.00, re¬ 
ceived by you in the year 1939 from the American Bar 
Association as the result of being successful in an essay 
contest, is a gift and therefore not taxable, is denied. 
It is held that the award is taxable income in accord¬ 
ance with section 22 (a) of the Internal Revenue Code 
and section 19.22 (a)-l of Regulations 103.” 

A petition for redetermination of the deficiency was filed 
with the Tax Court by petitioner on November 7, 1942, in 
conformity with the rules of procedure promulgated by the 
said Court under Section 1111 of the Internal Revenue Code 
of the United States. Respondent’s answer was filed with 
the said Court on November 27,1942, and the case was sub¬ 
mitted upon a written stipulation of facts, supplemented by 
a brief oral stipulation read into the record at the time which 
had been set for a hearing (App. 3, 8, 16, 24). 

The decision of the Tax Court sustaining respondent’s 
determination is subject to review by this Court under the 
provisions of Section 1141 (a) (2) and (b) (2) of the Inter¬ 
nal Revenue Code and by virtue of the stipulation as to 
venue filed herein. 

STATEMENT OF THE CASE. 

Judge Erskine M. Ross, who died in 1928, was, during his 
long career of forty-two years on the federal bench, deeply 
interested in the scholarly side of the legal profession and 
especially in the work of the American Bar Association 
(App. 16). 

His will, duly probated in Los Angeles County, California, 
contained the following clause (App. 17): 

“11th: I give, devise, and bequeath out of my said estate 
to the American Bar Association the sum of $100,000 
to be by it safely invested, the annual income of which 
to be offered and paid as a prize for the best discussion 
of a subject to be by it suggested for discussion at its 
preceding annual meeting.” 



The American Bar Association, to which the sum of 
$100,000 was thus bequeathed, is a voluntary non-profit asso¬ 
ciation, organized in 1878 and composed of approximately 
30,000 lawyers and judges throughout the United States. 
It has exerted a steadily growing influence in raising the 
standards of the legal profession, contributing to legal 
science, and promoting the development of American juris¬ 
prudence along constructive lines. Its objects and purposes, 
as set forth in its constitution, include the advancement of 
the science of jurisprudence (App. 18-24). 

The bequest was accepted by the Association, and, after 
a delay of six years the reasons for which are not shown by 
the record, the first of the annual prizes provided for was 
awarded in 1934. In the selection of subjects for discussion, 
pursuant to the provisions of Judge Ross’ will, the Asso¬ 
ciation has chosen topics of timely public interest with a 
view to bringing about a scholarly consideration thereof and 
promoting the public welfare thereby (App. 19). 

In the early part of the year 1939, and prior to the award 
of the prize for that year, the Association, for reasons not 
shown by the record, applied to the competent court in Cali¬ 
fornia for interpretation and construction of the above- 
quoted provision of Judge Ross’ will. The said court, the 
Superior Court of the State of California in and for the 
County of Los Angeles, made a decree, dated March 10,1939, 
interpreting and construing the said provision. The court 
found that it was the desire and intention of Judge Ross 
that the discussion referred to in his will be of the greatest 
possible benefit to the legal profession particularly and to 
the public at large; that the purpose of the bequest can only 
be accomplished by giving reasonable publicity to the dis¬ 
cussion which receives the prize and by printing and dis¬ 
tributing the same; that in connection with the discussion 
it is necessary to incur expense for supervising the discus- 
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sion and contest, selecting the best discussion of the subject 
chosen, and holding meetings of committees of judges; and 
that it was the intention of Judge Ross that the Bar Asso¬ 
ciation should have the power to prescribe the class of per¬ 
sons eligible to enter into competition for the prize and that 
the income available to be offered as a prize should be 
offered as a single prize. In conformity with its findings, the 
court ordered, adjudged, and decreed that, under Judge 
Ross’ will, the American Bar Association has generally the 
power to administer the trust created by the bequest as in 
its judgment may be right and proper and has specifically 
the power (1) to defray from the annual income of the trust 
the expense of printing for general distribution the discus¬ 
sion selected in each year as the best discussion of the sub¬ 
ject suggested for that year; (2) to expend and use from 
such income such sums as it may consider advisable and 
desirable for supervising the annual contest, selecting the 
best discussion, and holding meetings of committees of 
judges; (3) to carry over any unexpended portion of the 
income from year to year; and (4) to defray any deficit for 
one year from the income for the following year (App. 
20-24). 

The subject announced by the Bar Association in 1938 
for discussion for the year 1939, pursuant to the provisions 
of Judge Ross’ will, was “To What Extent Should Deci¬ 
sions of Administrative Bodies be Reviewable by the 
Courts?” A prize of $3,000 was offered for the best essay 
on that subject. Petitioner, a professor of law at Duke Uni¬ 
versity since 1930, submitted an essay which was considered 
by the board of judges named by the Association to be the 
best. Accordingly, at the annual meeting of the Association, 
on July 13, 1939, he was awarded the prize consisting of a 
check for $3,000.00 and a certificate of award (App. 17). 

The record does not show whether the payment was made 
wholly or in part out of the income of the trust for the year 
1939 or out of income accumulated during earlier years or 
out of other funds at the disposal of the Bar Association. 



The Tax Court held that the award received by petitioner 
is taxable to him as income under Section 22 (a) and (b) (3) 
of the Internal Revenue Code. Petitioner contends that it 
is not taxable to him as income. 

STATUTES INVOLVED. 

The following provisions of the Internal Revenue Code 
in force in 1939: 
Section 22. Gross income 

(a) General definition. “Gross income” includes gains, 
profits, and income derived from salaries, wages, or com¬ 
pensation for personal service (including personal service 
as an officer or employee of a State or any political subdivi¬ 
sion thereof, or any agency or instrumentality of any one or 
more of the foregoing), of whatever kind and in whatever 
form paid, or from professions, vocations, trades, busi¬ 
nesses, commerce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership or use of or 
interest in such property; also from interest, rent, dividends, 
securities, or the transaction of any business carried on for 
gain or profit, or gains or profits and income derived from 
any source whatever. ... 

(b) Exclusions from gross income. The following items 
shall not be included in gross income and shall be exempt 
from taxation under this chapter: . . . 

(3) Gifts, bequests, and devises. The value of property 
acquired by gift, bequest, devise, or inheritance (but the 
income from such property shall be included in gross 
income); 
Section 101. Exemptions from tax on corporations. The fol¬ 
lowing organizations shall be exempt from taxation under 
this chapter— ... 

(6) Corporations, and any community chest, fund, or 
foundation, organized and operated exclusively for reli¬ 
gious, charitable, scientific, literary, or educational pur¬ 
poses, or for the prevention of cruelty to children or ani¬ 
mals, no part of the net earnings of which inures to the 
benefit of any private shareholder or individual, and no 
substantial part of the activities of which is carrying on 
propaganda, or otherwise attempting, to influence legis¬ 
lation ; 
Section 161. Imposition of tax 
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(a) Application of tax. The taxes imposed by this chapter 
upon individuals shall apply to the income of estates or of 
any kind of property held in trust. ... 

(b) Computation and payment. The tax shall be com¬ 
puted upon the net income of the estate or trust, and shall 
be paid by the fiduciary, except as provided in section 166 
(relating to revocable trusts) and section 167 (relating to 
income for benefit of the grantor). 

Section 162. Net income 

The net income of the estate or trust shall be computed 
in the same manner and on the same basis as in the case 
of an individual, except that— 

(a) There shall be allowed as a deduction (in lieu of the 
deduction for charitable, etc., contributions authorized by 
section 23 (o)) any part of the gross income, without limi¬ 
tation, which pursuant to the terms of the will or deed cre¬ 
ating the trust, is during the taxable year paid or perma¬ 
nently set aside for the purposes and in the manner speci¬ 
fied in section 23 (o), or is to be used exclusively for reli¬ 
gious, charitable, scientific, literary, or educational pur¬ 
poses, or for the prevention of cruelty to children or ani¬ 
mals, or for the establishment, acquisition, maintenance or 
operation of a public cemetery not operated for profit; 

(b) There shall be allowed as an additional deduction in 
computing the net income of the estate or trust the amount 
of the income of the estate or trust for its taxable year which 
is to be distributed currently by the fiduciary to the bene¬ 
ficiaries, but the amount so allowed as a deduction shall be 
included in computing the net income of the beneficiaries 
whether distributed to them or not. Any amount allowed as 
a deduction under this paragraph shall not be allowed as a 
deduction under subsection (c) of this section in the same 
or any succeeding taxable year; 

(c) In the case of income received by estates of deceased 
persons during the period of administration or settlement 
of the estate, and in the case of income which, in the discre¬ 
tion of the fiduciary, may be either distributed to the bene¬ 
ficiary or accumulated, there shall be allowed as an addi- 
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tional deduction in computing the net income of the estate 
or trust the amount of the income of the estate or trust for 
its taxable year, which is properly paid or credited during 
such year to any legatee, heir or beneficiary, but the amount 
so allowed as a deduction shall be included in computing the 
net income of the legatee, heir, or beneficiary. 

Section 164. Different taxable years 

If the taxable year of a beneficiary is different from that 
of the estate or trust, the amount which he is required, 
under section 162 (b), to include in computing his net in¬ 
come, shall be based upon the income of the estate or trust 
for any taxable year of the estate or trust (whether begin¬ 
ning on, before, or after January 1,1939) ending within or 
with his taxable year. 

STATEMENT OF POINTS. 

1. The Tax Court erred in ignoring the significance of 
the fact that the income out of which the prize was awarded 
to petitioner was income of a trust created for educational 
purposes in perpetuity. 

2. The Tax Court erred in failing to recognize the fact 
that the prize was in substance a gift from the American 
Bar Association to petitioner. 

3. The Tax Court erred in finding (App. 12) that, under 
the will of Judge Ross, as construed by a California court, 
the annual income of the sum of money bequeathed to the 
American Bar Association was to be paid to a person se¬ 
lected by the Association. 

4. The Tax Court erred in finding (App. 12) that peti¬ 
tioner was the person selected to receive the income of the 
said sum of money for the year 1939, in the absence of evi¬ 
dence that the sum received by petitioner was the whole or 
any part of the said income for the trust’s taxable year 1939. 

5. The Tax Court erred in finding (App. 12) that the 
money received by petitioner in 1939 was necessarily dis¬ 
tributable to him as the ascertained income beneficiary of 
the trust for that year. 
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6. The Tax Court erred in holding (App. 13) that it is 
immaterial whether it be deemed that petitioner received 
the prize money as consideration for his labor in producing 
a winning essay or received it merely as beneficiary of a 
trust whose status as such beneficiary was established by 
the production of such essay. 

7. The Tax Court erred in regarding the situation in 
Heiner v. Beatty, 17 F. 2d 743, as analogous to the situation 
in the present case. 

8. The Tax Court erred in regarding Irwin v. Gavit, 26S 
U. S. 161, as authority for holding petitioner liable for taxa¬ 
tion on the sum received by him from the American Bar 
Association. 

9. The Tax Court erred in holding (App. 15) that the sum 
received by petitioner as a prize must be included in his 
gross income under section 22 of the Internal Revenue Code. 

SUMMARY OF ARGUMENT. 

1. The trust created by the will of Judge Ross is a chari¬ 
table trust for educational purposes. 

2. The provision of Section 22(b)(3) of the Internal Rev¬ 
enue Code, in force in 1939, requiring every person who 
receives the income from property acquired by gift or 
bequest to include such income in his gross income has no 
application to sums distributed to the beneficiaries of a 
charitable trust from the income of such trust. 

3. The sum received by petitioner as the Ross prize for 
the year 1939 was, from a realistic and practical point of 
view, a capital sum awarded to him by the American Bar 
Association from funds placed at its disposal for educa¬ 
tional purposes. 

4. The prize was a gift to petitioner and not compen¬ 
sation for labor or services performed by him, nor income 
from any property given to him. 
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5. Even if, in general, any person receiving any portion 
of the Ross trust income during the year in which such in¬ 
come is received by the trustee must include such portion of 
the trust income in his own gross income, by virtue of the 
provisions in Section 22 (b)(3) of the Internal Revenue 
Code, the prize received by petitioner in 1939 cannot be 
held to be taxable to him upon the present record in view 
of the fact that the trustee was given discretion to dis¬ 
tribute or accumulate current income and the fact that it 
does not appear from the record that the sum received by 
petitioner was distributed from current income of the trust. 

ARGUMENT. 

1. The trust created by the will of Judge Ross is a chari¬ 
table trust for educational purposes. 

The construction of Judge Ross* will by the State court 
having jurisdiction of the matter is binding for tax pur¬ 
poses. Blair v. Commissioner, 300 U.S. 5; Spindle v. 
Shreve, 111 U.S. 542. 

The said provision of the will, as interpreted and con¬ 
strued by the said court, created a perpetual trust, for the 
benefit of the legal profession particularly and of the public 
at large, to be administered by an association concerned 
with the advancement of the science of jurisprudence. The 
founder of the trust, according to the authoritative inter¬ 
pretation of his will (App. 20-24), authorized the trustee 
to use the income of the trust fund for the conduct of an 
annual contest for a prize to be awarded, from the said 
income, to the person, within a class to be prescribed by the 
trustee, presenting the best discussion of a subject to be 
selected by the trustee. The trustee was given the general 
power to handle and administer the trust as in its judg¬ 
ment and discretion might be right and proper. It was not 
required to devote the whole or any specified part of the 
income of any year to the award to the winner of the con¬ 
test for that year. It was, on the contrary, authorized to 
expend from the annual income of the trust such sums as 
in its discretion were advisable and desirable for supervis- 
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ing the discussion and contest, selecting the best discussion 
of the subject selected and holding meetings of committees of 
judges; to defray from the annual income the expense of 
printing for general distribution in each year the winning 
essay, article or discussion; to carry over any unexpended 
portion of the income from year to year; and to defray any 
deficit for one year from the income for the following year. N 
The amount of the prize to be awarded in any year was 
thus left to the discretion of the trustee. 

The prize offered and awarded for the year 1939 was, in 
fact, in a stated amount determined by the trustee in ad¬ 
vance to be available for the prize in that year (App. 17). 

The trust would be invalid for infringement of the Cali¬ 
fornia rule against perpetuities except on the basis of its 
being recognized as a trust for eleemosynary purposes. Cal¬ 
ifornia Constitution, Article XX, Section 9. 

The trust here involved is of a character which has been 
generally recognized by the State courts as a charitable 
trust. Illustrative cases are Almy v. Jones, 17 R.I. 265, 
21 Atl. 616, 12 A.L.R. 414; Palmer v. Union Bank, 17 R.I. 
G27, 24 Atl. 109; Coleman v. O'Leary, 114 Ky. 388, 70 S. W. 
1068; and In re Bartlett, 163 Mass. 509, 40 N.E. 899. In 
the first of those cases a bequest of the income from a fund 
of $25,000 for annual prizes for the best works of art was 
held to be a valid charitable bequest. The court said: 

“But it is argued that, even if the final bequest of the 
principal sum is charitable, the intermediate bequest 
of the income is not, since it has no tendency to advance 
education or learning, and only provides a premium for 
proficiency in the production of articles of luxury; that 
in fact its purpose is private, rather than public, and 
consequently the entire bequest is invalidated by it. 
The argument does not convince us. The purpose of 
the prizes is not simply to give a little money every 
year to the successful artists, but also to arouse the 
ambition of Rhode Island artists everywhere, and 
incite their best endeavors. This would be much, if it 
were all. It is not all. The competing works must 
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be brought together for judgment, and, in the careful 
comparison of work with work that will follow, the 
merits and the faults of each will come to light, in¬ 
stinctively, for all concerned. Further, when the works 
are gathered, they attract attention; people come to see 
and enjoy them; the competition among their authors 
provokes discussion and criticism; public sympathy is 
enlisted; public interest grows and spreads; and the 
minds of men more readily open for the reception of 
artistic truths and conceptions. Thus gradually an 
atmosphere is generated in which the fine arts can 
flourish; for it is a general law that a fine art must find 
favor in the popular heart before it can reach perfection 
in the productions of the artists. Then, too, the prizes 
are more than money. They bring honor and distinc¬ 
tion and assurance of appreciation, vastly more preci¬ 
ous to the artists than the prizes themselves. The 
efficiency of prizes, as an incentive to excellence, is 
generally recognized, and it is common knowledge that 
numerous trusts for the distribution of prizes or prem¬ 
iums exist, whose validity has never been questioned.,, 

The general characteristics of charitable trusts are briefly 
set forth in the following quotation from Scott, The Law of 
Tricsts (1939), Vol. 3, sections 368 and 375, respectively, 
concluding with the description of a trust strikingly similar 
to that here involved: 

4‘In the leading case of Commissioners for Special 
Purposes of Income Tax v. Pensel, [1891] A. C. 531, 
583, Lord MacNaghten thus expressed the judicial idea 
of the scope of charitable purposes: ‘Charity in the 
legal sense comprises four principal divisions: Trusts 
for the relief of poverty; trusts for the advancement 
of education; trusts for the advancement of religion 
and trusts for other purposes beneficial to the com¬ 
munity not falling under any of the preceding heads. 
The trusts last referred to are not less charitable in 
the eye of the law because incidentally they benefit the 
rich as well as the poor, as indeed every charity that 
deserves the name must do either directly or indirectly.1 



12 

“Where the class of persons from whom the recipi¬ 
ents of benefits are to be selected is sufficiently large, 
the fact that the number of persons who are to receive 
the benefits is small does not prevent the income of the 
trust from being charitable. This is clear enough 
where the income of the trust is to be applied for the 
benefit of one person or a limited number of persons 
for an indefinite period. In such a case the number 
of persons who are to receive benefits under the trust 
at any one time is limited but the total number is un¬ 
limited. The number of recipients of benefits is narrow 
horizontally but vertically is indefinitely long. Thus 
a bequest of a sum of money in trust to pay the income 
annually as a prize to the highest ranking student of 
the graduating class of a particular school... is chari¬ 
table . . . Ashmore v. Newman, 350 HI. 64, 183 N. E. 1 
(1932).” 

A trust of the same character as that here involved was 
recognized as a public trust by the Board of Tax Appeals 
in Wolf v. Commissioner, 40 B.T.A. 1232 (1939). In that 
case the taxpayer contributed the sum of $1,300 each year, 
out of her income, to a committee which awarded a prize 
of $1,000 to the writer of the book which the committee 
determined to be the best book presented to it on the subject 
of racial relations during the period covered. The com¬ 
mittee was held to be an entity organized and operated 
exclusively for religious, charitable, scientific, literary, or 
educational purposes, within the meaning of Section 23(o) 
(2) of the Internal Revenue Code, and the taxpayer’s con¬ 
tribution was held to be a gift deductible from her gross 
income. 
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2. The provision of Section 22 (b) (3) of the Internal 
Revenue Code, in force in 1939, requiring every person who 
receives the income from property acquired by gift or 
bequest to include such income in his gross income has no 
application to sums distributed to the beneficiaries of a 
charitable trust from the income of such trust. 

As observed by Mr. Justice Holmes in Irwin v. Gavit, 
supra, the provision in Section IIB of the Act of 1913 (sub¬ 
stantially identical with the provision of Section 22(b)(3) 
of the Internal Revenue Code in force in 1939) that ex¬ 
empted bequests assumed the gift of a corpus and con¬ 
trasted it with the income arising therefrom but was not 
intended to exempt income properly so-called simply be¬ 
cause of a severance between it and the principal fund. 
There is nothing in the provisions of Section II B of the 
Act of 1913, however, or in the provisions of Section 22 
(b) (3) of the Code in force in 1939 or of the same Section of 
the present Code, to indicate that Congress intended to 
tax by those provisions trusts which are expressly exempted 
under other sections of the Code. The provisions of the 
income tax statutes are intended to tax in some way the 
entire income of trusts unless a part of such income is 
definitely exempted. Bush v. Commissioner, 89 F. 2d 596. 
They are not intended, however, to tax trust income either 
in the hands of trustees who are exempted because of the 
purposes of their trusts or in the hands of persons who 
receive such income from the trustees as the beneficiaries of 
trusts held to be charitable. 

The statutes are explicit in exempting trusts of the char¬ 
acter of that which is involved in the present case. Section 
101 (6) of the Internal Revenue Code exempts from income 
taxation any fund “organized and operated exclusively 
for religious, charitable, scientific, literary, or educational 
purposes,... no part of the net earnings of which inures to 
the benefit of any private shareholder or individual, and 
uo substantial part of the activities of which is carrying 
on propaganda, or otherwise attempting, to influence legis- 
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lation.” Section 162 (a) of the same Code authorizes a 
trust to deduct, in computing its net income, any part of 
its gross income which, pursuant to the terms of the will 
or deed creating the trust, is to be used exclusively for 
religious, charitable, scientific, literary, or educational pur¬ 
poses. 

It is a familiar fact, of which this Court may take cogniz¬ 
ance, that there are numerous charitable foundations whose 
annual income is devoted primarily to the grant of schol¬ 
arships, fellowships, retirement pensions, and awards for 
noteworthy achievements. We have sought diligently but 
have found no cases in which the persons receiving such 
scholarships, fellowships, pensions, or awards from chari¬ 
table foundations have been required to pay taxes on the 
portions of the income of such foundations received by 
such persons. The absence of such cases is a strong indi¬ 
cation of a long established administrative interpretation 
of the statutes in a contrary sense. This indication is sup¬ 
ported by rulings of the Internal Revenue Bureau, such as 
those discussed hereinafter, to the effect that gifts or gratui¬ 
ties from the income of charitable foundations to indigent 
persons, retiring teachers, and persons made noteworthy by 
their achievements in science are not taxable to the recipi¬ 
ents of such gifts. These rulings contained no discussion of 
the possibility of the application of Section 22(b)(3) to 
gifts of income for charitable purposes, and it remained 
for the Tax Court of the United States to raise for the 
first time, in the present case, the question whether gifts 
of income of a trust for charitable purposes are taxable to 
persons who receive such gifts as persons of the class to 
whom the founder desired such gifts to be made for the 
purposes of the trust. 

We submit that the long-established administrative in¬ 
terpretation of the statute indicated above is sufficient, in 
the absence of cogent reasons to the contrary, to settle 
in the negative the question raised by the Tax Court. 
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We submit, further, that the light of the judicial con¬ 
struction accorded to the statute in numerous cases, includ¬ 
ing those cited by the Tax Court, namely, Heiner v. Beatty 
and Irwin v. Gavit, supra, the provision for including in 
gross income the income of property acquired by gift, be¬ 
quest, devise, or inheritance, must be deemed to be applic¬ 
able only to the income of persons legally acquiring the prop¬ 
erty and to the income of private trusts established for the 
benefit of persons receiving such income. We have found no 
judicial construction of the statute in any case involving a 
charitable trust and no discussion of the possible taxability 
of the beneficiaries of charitable trusts under the statute in 
the cases in which the question was raised as to the tax¬ 
ability of the beneficiaries of private trusts. The taxpayers 
in both Heiner v. Beatty and Irwin v. Gavit, supra, had 
equitable estates in the principal funds involved, and the 
income of those funds unquestionably went to them as the 
designated income beneficiaries without any suggestion of 
the possibility of a public charitable purpose The cases 
need not be considered in detail for other distinguishing fea¬ 
tures which would be material if the trust involved in the 
present case were a private trust.* 

It is submitted finally, in this connection, that even if the 
letter of Section 22 (b) (3) of the Code in force in 1939 were 
deemed to require a person belonging to a class for whose 
benefit a tax-exempt trust was established to include in his 
gross income a sum received by him from the income of 
the trust, this Court would nevertheless be warranted and 
indeed obliged, in view of all the pertinent facts, to hold 

* It may be noted that none of the successive winners of the Ross Prize 
has had or can have any interest whatever in the trust fund itself or any 
enforceable right against the trustee. None of them has had or can 
have any right in or to the tree on which the fruit grows. Even the 
distribution of the fruit, after it has been severed from the tree, rests 
entirely in the discretion of the trustee. 
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that the letter of the statute cannot prevail over the clear 
intention of Congress to the contrary. Pembroke Realty and 
Securities Corporation v. Commissioner, 122 F. 2d 252; 
compare Consumers Union of U. S. v. Walker, decided by 
this Court September 25, 1944. 

3. The sum received by petitioner as the Ross prize for 
the year 1939 was, from a realistic and practical point of 
view, a capital sum awarded to him by the American Bar 
Association from funds placed at its disposal for educational 
purposes. 

Taxation is, and of necessity must be, eminently realistic 
and practical. United States v. Jacobs, 306 U. S. 363. 

Since the trust created by Judge Ross’ will is perpetual, 
it may be expected that a hundred or a thousand years 
after the founder’s death a prize for the best essay on a 
subject selected by the American Bar Association will be 
awarded by the Association as a result of a contest an¬ 
nounced in pursuance of the pertinent provision of the 
will. It is highly unrealistic and impractical to consider 
the winner of the prize in the year 2039 or the year 2939 
to be the recipient of a bequest of income from Judge Ross. 
It is less obviously but nevertheless actually unrealistic 
and impractical to consider the winner of the prize for the 
year 1939 to be the income beneficiary of the trust created 
by Judge Ross’ will. 

The founder of the Ross trust merely sketched the gen¬ 
eral idea of a prize to be awarded by the American Bar 
Association. The Bar Association, according to the author¬ 
itative interpretation of the will by the California court 
(App. 20-24), was given generally the power to handle and 
administer the trust as in its judgment and discretion may 
be right and proper. It has the power to prescribe the 
class of persons eligible to participate in the annual con- 
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tests for the prize. It even has the power to determine 
the amount which shall be given to the winner in any year, by 
reference, not to the amount of the income of the trust for 
that year, but to the amount which it may consider it desir¬ 
able to apply to administrative expenses and to educa¬ 
tional purposes other than the payment of the annual award. 
There can hardly be any question that in the event of the 
lack in any year of essays conforming to a minimum stan¬ 
dard of excellence, the Association would have authority 
to refuse to award the prize for that year. 

In these circumstances none of the perpetual series of 
persons selected or to be selected by the American Bap 
Association, from among a class prescribed by the Asso¬ 
ciation, to receive a prize payable from the income of the 
trust, can be regarded as having been designated by Judge 
Ross, even in general terms, as the legatee of the whole 
or any specified part of the income of the trust for any 
year. In finding that petitioner herein was the recipient 
of a bequest of the income of property, within the meaning 
of Section 22(b)(3) of the Internal Revenue Code in force 
in 1939, the Tax Court has fallen into the error of thinking 
unrealistically and unpractically. 

The Ross trust, considered from the point of view of sub¬ 
stance and free from the influence of alleged analogies to 
trusts of a private character such as those involved in Heiner 
v. Beatty and Irwin v. Gavit, supra, is a charitable founda¬ 
tion operating under an endowment for educational pur¬ 
poses indicated but not fully specified in the instrument to 
which it owes its origin. The income derived from the 
sum bequeathed by its founder is income of the trust, and 
the question whether disbursments out of that income are 
taxable to the persons receiving such disbursements is 
not determined by reference to the single fact that such 
disbursements are or could be made out of the income of 
the trust. The true analogy is to institutions such as the 
Carnegie Foundation for the Advancement of Teaching, 
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which uses a part of its income for the award of retire¬ 
ment pensions to teachers. 

The fact that the funds of the Carnegie Foundation were 
given to it does not make income of the Foundation tax¬ 
able in the hands of the teachers for whose benefit the 
Foundation was established. The income of the Founda¬ 
tion ceases to be income after it has come to rest in the 
hands of the Foundation. Any pa£t of that income which 
passes to one of the retiring teachers is capital in the hands 
of the teacher, notwithstanding the fact that the teacher is 
one of the persons whom the founder desired to benefit. A 
retiring pension granted to a teacher by the Carnegie 
Foundation is a gift of a capital sum by the Foundation 
and not a gift of income by Andrew Carnegie. Cf. Ruling 
L.O. 1040, Internal Revenue Cumulative Bulletin, No. 3 
(1920), p. 120. 

The Ross trust itself, like the Carnegie Foundation, is 
exempt from income taxation under Section 101 (6) of the 
Internal Revenue Code. The question whether parts of 
the trust income received by other persons must be included 
in the gross income of such persons depends upon the cir¬ 
cumstances in each case. The printer who is engaged to 
print the winning essay must, of course, include in his gross 
income the amount paid to him for his work. The winner 
of the contest in any year must include the amount received 
if, but only if, he is to be regarded as having performed 
services for which compensation was provided by Judge 
Ross’ will. The winner is not required to include the prize 
in his gross income if the prize is a gift, because, if it is a 
gift, it is a gift of a sum which came to the trustee as income 
but which passes from the trustee as capital. 

4. The prize was a gift to petitioner and not compensa¬ 
tion for labor or services performed by him, nor income 
from any property given to him. 

The Tax Court held that it is immaterial whether peti¬ 
tioner be deemed to have received the prize money as bene¬ 
ficiary of a trust or to have received it as consideration for 
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his labor in producing a winning essay. Respondent, how¬ 
ever, determined a deficiency on the ground that the prize 
was income under section 22 (a) of the Internal Revenue 
Code. This Court may, therefore, desire to consider whether 
the prize falls under any of the heads of the said section. 
We submit that it does not fall under any of those heads 
and, specifically, that it was a gift of property under section 
22 (b) (3) and not compensation for labor or services under 
section 22 (a). 

Whether a payment of money constitutes taxable com¬ 
pensation for labor or services or a nontaxable gift depends 
upon the intention of the parties and the surrounding facts 
and circumstances. Schumacher v. U. S., 55 F. 2d 1007. 

It is submitted that it cannot be gathered from the record 
that it was the intention of Judge Ross or of the Bar Asso¬ 
ciation or of petitioner that petitioner should perform labor 
or services for Judge Ross or the Bar Association or the 
public in return for compensation. The surrounding facts 
and circumstances, including the fact that many labored 
and only one obtained the prize, indicate that the intention 
of Judge Ross and the Bar Association was essentially 
identical with that described in the language of the Rhode 
Island Court in Almy v. Jones, supra. The purpose of the 
prize, to adapt the language of the Rhode Island Court, 
was not simply to give a sum of money each year to the 
successful contestant but also to arouse the ambition of 
members of the America^ Bar Association throughout the 
country and to incite their best endeavors. The competition 
among lawyers provokes discussion of the subject proposed 
for each year’s essay; public interest grows and spreads; 
and the minds of men more readily open for the reception 
of new thoughts. The annual prize also brings honor and 
distinction, vastly more precious than the prize itself. The 
efficiency of prizes as an incentive to excellence is generally 
recognized. 
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The services which Judge Boss and the Bar Association 
sought to encourage on the part of all the contestants and 
which the Bar Association recognized by the award of the 
prize and the publication of the essay deemed to be the best 
were services to, the public at large and to the legal profes¬ 
sion in particular in the scholarly discussion of a legal sub¬ 
ject of timely interest. It cannot be seriously argued that 
Judge Ross sought, by his bequest, merely to bring about 
the production of a single annual essay which would be 
purchased by the Bar Association for distribution in the 
public interest. It cannot be doubted that Judge Ross, 
“deeply interested in the scholarly side of the legal pro¬ 
fession, and especially in the work of the American Bar 
Association'’, sought to benefit each of the annual contest¬ 
ants by giving them an incentive to engage in scholarly 
research. Such an incentive would not operate effectively 
unless one of the contestants received a substantial prize 
or a gold medal or similar token in recognition of the out¬ 
standing merit of his discussion of the subject selected. 

That a payment may be intended as a gift and may be in 
legal contemplation a gift or bequest notwithstanding the 
fact that services are or have been rendered by the donee 
has been often recognized by the courts. See U. S. v. Mer- 

riam, 263 U. S. 179; Bogardus v. Commissioner, 302 U. S. 
34, 39; and Edwards v. Cuba Railroad Co., 26S U. S. 628 
It was held in the case last mentioned that a government 
subsidy granted to a railroad company to promote con¬ 
struction of a railroad and in consideration of benefits to 
the public was not made for services rendered or to be 
rendered, although the amount of the subsidy was based 
largely on mileage constructed. The doctrine of the Edwards 

case has been applied in numerous cases by the Board of 
Tax Appeals. Examples are Liberty Light <6 Power Co., 

4 B. T. A. 155; Great Northern Ry. Co., 8 B. T. A. 225; 
Arkansas Compress Co., S B. T. A. 155; Frank Holton cO Co., 
10 B. T. A. 1817. 
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The same doctrine has been applied by the Internal Rev¬ 
enue Bureau in cases in which the question presented was 
whether a payment of money constituted compensation for 
personal services or a gift. The following cases are illus¬ 
trative : 

Retiring pensions awarded to teachers by Carnegie 
Foundation for the Advancement of Teaching—Ruling 
L. 0.1040, Internal Revenue Cumulative Bulletin, No. 3 
(1920), p. 120. Pensions “awarded by one to whom no 
services have been rendered and who has received no 
direct benefit from the services rendered” by teachers in 

* various institutions were held to be “mere gifts or 
gratuities”. The Solicitor of Internal Revenue said: 
“In such respect there appears to be no essential dif¬ 
ference in the payments here involved from those made 
to indigent persons by ordinary charitable societies, 
and surely it would not be contended that payments of 
the latter kind are not gifts”. 

Sabbatical grants out of income of a trust fund estab¬ 
lished by will—Ruling I. T. 1343, Cumulative Bulletin 
1-1 (1922), p. 213. A trust fund was established by will 
for a college, the income to be used for giving half- 
salary sabbatical grants to professors each year. The 
amount received by one of the professors was held to 
be not taxable in his hands but was taxed to the 
fiduciary. 

Award in recognition of noteworthy accomplishment 
—Memorandum of General Counsel, G. C. M. 5881, Cu¬ 
mulative Bulletin VIII-1 (1929), page 68. The M Foun¬ 
dation, having for its particular objects the promotion 
of public welfare, the advancement of liberal thought, 
and the furtherance of peace through justice, and au¬ 
thorized to apply its income for such objects, in the 
discretion of its directors, made an award to a taxpayer 
in recognition of his achievements in science and his 
services in promoting the public welfare. An award of 
this kind made by one to whom no services have been 
rendered was held to be a gratuity as distinguished 
from compensation for services. 
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The Income Tax Regulations 103, in force in 1940, Sec¬ 
tion 29.22 (a)-2, provide that “so-called pensions awarded 
by one to whom no services have been rendered are mere 
gifts or gratuities and are not taxable”. In this connection 
sec the ruling made by the Bureau in 1939,1. T. 3329, Cumu¬ 
lative Bulletin 1939-2, page 153, to the effect that a pension 
payable to the widow of an officer of a corporation was both 
deductible from the income of the corporation and exempt 
from taxation to the widow. The ruling contained the fol¬ 
lowing paragraph: 

“The amounts constitute gifts to B and arc, there¬ 
fore, not taxable income to her. With respect to the 
sum received by her in 1938, the fact that it is termed 
‘pension’ does not exclude it from consideration as a 
gift since the terms ‘pension’ and ‘gift’ are not mu¬ 
tually exclusive. When an allowance is paid by an or¬ 
ganization to which the recipient has rendered no serv¬ 
ice. the amount is deemed to be a gift or gratuity and 
is not subject to Federal income tax in the hands of 
the recipient.” 

Rulings in the sense of those quoted have been made by 
the Internal Revenue Bureau for many years. The reenact- 
mnt of the substance of Section 22 (b) (3) of the Code by 
successive Congresses may be taken as expressing Congres¬ 
sional approval of the administrative interpretation of the 
statute. See Helvering v. Winmill, 305 U. S. 79, and Mer- 
tens, Lair of Federal Income Taxation (1942), Yol. I, Sec¬ 
tions 3.20 et seq. 

There has been no ruling by the Bureau or by any court, 
so far as we are aware, as to whether a prize awarded as 
the result of a contest such as that conducted by the Bar 
Association is a gift or compensation for labor or services. 
The element of competition is, indeed, present in the award 
of numerous prizes of which this Court may take cognizance 
because their existence and the general terms of their award 
are known to all the world. Even the above-mentioned award 
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by the M Foundation for noteworthy achievements may 
have been made, so far as the record shows, to one of many 
persons who were to some extent inspired to such achieve¬ 
ments by the hope of such an award. We have found no case 
in which it has been held that the winner of a Nobel Prize, 
or of a Guggenheim Fellowship, or of a Rhodes Scholarship 
must pay a tax on the amount received by him as the result 
of the determination that he is the best of the candidates 
who are placed by themselves or by others in what is essen¬ 
tially a competition. We have not even found any case in 
which it wras held that the winner of a scholarship in a 
frankly competitive examination is taxable upon the amount 
of the scholarship as income. The absence of cases holding 
that prizes of the character mentioned are taxable as income 
is strongly suggestive of a long established administrative 
interpretation of the law in the contrary sense. 

The nearest approach that we have found to a precedent 
in the matter of prize contests is Wolf v. Commissioner, 

supra. The Board of Tax Appeals did not consider in that 
case the question whether the recipient of the award re¬ 
ceived the sum of $1,000 as a gift. It is clear, however, that 
the sum of $1,000 was a gift as it left the hands of the donor; 
that it was held by the committee only to be used for the 
educational purposes of the committee, namely, as found 
by the Board, “the encouragement of literary efforts to 
the end of bettering race relations”; and that those purposes 
were served by the award of the prize. 

It is submitted that, considered in connection with the 
ruling of the Bureau in the matter of the retiring pensions, 
mentioned above, the Wolf case has great significance for 
the disposition of the present case. The winner of the Wolf 
prize did not render services either to Miss Wolf or to the 
committee which awarded the prize. The prize was offered 
to encourage literary efforts to the end of bettering race 
relations, and the prize was awarded in recognition of the 
litorarv effort which was deemed to contribute most effec- 
tively to that end during the period covered by the contest. 
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5. Even if, in general, any person receiving any portion 
of the Ross trust income during the year in which such 
income is received by the trustee must include such portion 
of the trust income in his own gross income, by virtue of 
the provisions of Section 22 (b) (3) of the Internal Revenue 
Code, the prize received by petitioner in 1939 cannot be 
held to be taxable to him upon the present record in view 
of the fact that the trustee was given discretion to distribute 
or accumulate current income and the fact that it does not 
appear from the record that the sum received by petitioner 
was distributed from current income of the trust. 

Only current trust income can be taxed to the beneficiary 
of a trust. Distributions of accumulated trust income are 
not taxable to him. Sections 162 (b) (c), and 164 of the 
Internal Revenue Code. 

That the trustee was, in fact, given discretion to distribute 
or accumulate the current income from the trust clearly 
appears from the construction of the pertinent provision of 
the will by the California court, as summarized under the 
first head of argument. 

The Tax Court found, without any support in the record, 
that petitioner was the person selected to receive the income 
of the trust for the year 1939 and that he was, therefore, 
the ascertained income beneficiary of the trust for that year. 
The record shows that the prize for the year 1939 was neces¬ 
sarily offered at the meeting of the Bar Association in the 
preceding year. It shows that the sum received by petitioner 
was not the trust income for any year. It strongly indicates 
that there was an accumulation of the income for several 
years before the first of the annual prizes was awarded in 
1934. If the Bar Association failed to report undistributed 
income of the trust for any year, its course of action was 
presumably predicated upon the theory that the trust was 
exempt under Section 101 (6) of the Internal Revenue Code. 
But if the trust was not so exempt or its income was not 
deductible under Section 162 (a), it was the duty of the 
Association, under Section 161 (b) of the Code, to pay the 
tax on the said income without any deduction under Section 



162 (b) or (c). Petitioner cannot be charged, under Sec¬ 
tion 162 (b) or (c) or under Section 164, with the payment 
of the tax on any portion of the trust income which was not 
distributed, paid, or credited to him during the taxable year 
of the trust in which the said income was received by the 
trust. 

The findings of fact by the Tax Court are binding upon 
this Court only in so far as they are supported by the 
record. 

CONCLUSION. 

The ultimate question to be decided in this case is whether 
the fact that the Ross prize is payable from trust income 
requires it to be included in petitioner’s gross income on the 
ground that it is a bequest of the income of property ac¬ 
quired by bequest. 

The record shows that Judge Ross bequeathed a certain 
sum of money to the American Bar Association and directed 
that the income thereof be applied to educational purposes 
conducive to the public welfare, including the award of an 
annual prize to persons of a class to be prescribed by the 
Association. 

It is clear that the testator did not bequeath the income 
of the fund to petitioner or to any one of the perpetual series 
of persons to whom he desired an annual award to be made. 
It is clear that no one of the said perpetual series of persons 
has acquired or can acquire any estate or interest in the 
fund. The situation in the present case is distinguishable in 
essential respects from the situation in Heiner v. Beatty 

and Irwin v. Gavit, supra, where the taxpayer had an estate 
in the principal fund and the income of that fund might 
therefore be properly held to be a gain from his capital and 
therefore taxable as income to him as contemplated in the 
Sixteenth Amendment to the Constitution of the United 
States. 

The income of a trust in which the trustee is given dis¬ 
cretion as to the amount to be distributed to the beneficiaries 
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is taxable to the beneficiaries, under Section 162 of the 
Internal Revenue Code in force in 1939, only to the extent 
to which the said income is distributed by the trustee dur¬ 
ing the year in which it is received by the trustee. Since 
the trustee, in the present case, was given discretion as to 
the amount to be distributed to the beneficiary in any year 
and since the record does not show that the amount dis¬ 
tributed to petitioner in 1939 was the income of that year, it 
was error on the part of the Tax Court to hold that he was 
taxable upon the said amount even under the theory, adopted 
by the Tax Court, that he was the ascertained income bene¬ 
ficiary of the trust. 

The theory that petitioner was the ascertained income 
beneficiary of the trust is, however, untenable. The situ¬ 
ation in substance, apart from technicalities, is that the 
Bar Association, under the will of Judge Ross as construed 
by the competent court, became a trustee whose functions 
were not limited to acting as a conduit for the transmission 
of the income of the trust fund to a series of beneficiaries 
designated by the testator. The Bar Association was, in 
substance, placed in the position of the donor of an annual 
prize out of funds made available for that purpose by Judge 
Ross. On this substantial basis the difficulties raised by 
the effort to regard the prize as income of the trust entirely 
disappear, and the prize emerges in its true light as a gift 
which is exempt from taxation to petitioner under Section 
22 (b)(3) of the Code. 

The reasoning of the Tax Court in the present case 
would require the taxation of all persons who receive any 
part of the income of an eleemosynary trust, not only includ¬ 
ing the recipients of substantial sums of money such as 
the Nobel prizes and the Guggenheim grants but also in- 
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eluding indigent persons who receive hospitalization and 
other services of a value in excess of the permitted per¬ 
sonal exemptions. It is submitted that this is not the law. 

Respectfully submitted, 

Edgar Turlington. 
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Washington 6, D. C. 
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DISTRICT OF COLUMBIA 

No. 8876 

Malcolm McDermott, petitioner 

v. 

Commissioner of Internal Revenue, respondent 

ON PETITION FOR REVIEW OF THE DECISION OF THE TAN COURT 

OF THB UNITED BTATES 

BRIEF FOR THE RESPONDENT 

OPINION BELOW 

The only previous opinion in the present case is that of the 
Tax Court (R.110-16), which is reported in 3 T. C. 929. 

jurisdiction 

The appeal in this case involves a deficiency in income tax 
for the year 1939 in the amount of $260.21* and is taken from 
a decision of the Tax Court entered on June 1,1944. (R. 16.) 
The case is brought to this Court by a petition for review filed 
on September 1,1944 (R. 2), pursuant to Sections 1141 and 1142 
of the Internal Revenue Code. 

QUESTION PRESENTED 

Whether the income of a testamentary trust received by the 
taxpayer as a prize in an essay contest conducted by the 

* Record references are to the joint appendix to the taxpayer’s brief. 
* This is less than the amount of the deficiency found by the Tax Court 

(B. 16) due to the fact that no appeal was taken with respect to the issue 
dealing with state sales ta?es. 

(1) 
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trustee, the American Bar Association, in accordance with 
the terms of the trust, constitutes gross income under Section 
22 (a) of the Internal Revenue Code, and whether it should 
be excluded from gross income under Section 22 (b) (3) of 
the Internal Revenue Code. 

STATUTE AND REGULATIONS INVOLVED 

Internal Revenue Code: 

Sec. 22. Gross income. 

(a) General Definition.—“Gross income” includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions, trades, businesses, commerce, or sales, or deal¬ 
ings in property, whether real or personal, growing out 
of the ownership or use of or interest in such property; 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever. * * * 

» N 

(b) Exclusions from Gross Income.—The following 
items shall not be included in gross income and shall 
be exempt from taxation under this chapter: 

« • • • • 
(3) Gifts, bequests, and devises.—The value of prop¬ 

erty acquired by gift, bequest, devise, or inheritance 
(but the income from such property shall be included 
in gross income); 

* * * # * 

(26 U. S. C. 1940 ed., Sec. 22.) 

Treasury Regulations 103, promulgated under the Internal 
Revenue Code: 

Sec. 19.22 (a)-2. Compensation for personal serv¬ 
ices.—Commissions paid salesmen, compensation for 
services on the basis of a percentage of profits, com- 

; ' missions on insurance premiums, tips, pay of persons 
in the military or naval forces of the United States, 
retired pay of Federal and other officers, and pensions or 
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retiring allowances paid by private persons or by the 
United States are income to the recipients; as are also 
marriage fees, baptismal offerings, sums paid for say¬ 
ing masses for the dead, and other contributions re¬ 
ceived by a clergyman, evangelist, or religious worker 
for services rendered. However, so-called pensions 
awarded by one to whom no services have been ren¬ 
dered are mere gifts or gratuities and are not tax¬ 
able. * * * 

STATEMENT 

The facts relating to the issue involved on this appeal, which ' 
were stipulated (R. 16-24), and as found by the Tax Court 
(R. 11-12), are substantially as follows. 

In 1928 Erskine M. Ross died in California leaving a will 
containing a clause as follows (R. 11): 

11th: I give, devise and bequeath out of my said 
estate to the American Bar Association the sum of 
$100,000 to be by it safely invested, the annual income 
of which to be offered and paid as a prize for the best 
discussion of a subject to be by it suggested for dis¬ 
cussion at its preceding annual meeting. 

On petition of the American Bar Association such clause was 
construed by the Superior Court of Los Angeles County, Cali¬ 
fornia. The court found that it was decedent’s intention that 
the income from the bequest available to be offered as a prize 
be offered as a single prize. It ordered that the class of con¬ 
testants be determined by the American Bar Association and 
that (R. 11)— 

the American Bar Association shall have generally the 
power to handle and administer the trust created by said 
bequest as in the judgment and discretion of the Amer¬ 
ican Bar Association may be right and proper. [Italics 
supplied.] 

In furtherance of the trust, the American Bar Association 
announced a prize of $3,GOO to be awarded for the best essay 
submitted for the year 1939 entitled, “To What Extent Should 
Decisions of Administrative Tribunals be Reviewable by the 
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Courts?” Taxpayer submitted the winning essay and duly 
received the $3,000. He did not include such sum in his in¬ 
come tax return for 1939. (R. 11.) The Commissioner deter¬ 
mined a deficiency on the ground that it should have been in¬ 
cluded in gross income. . (R. 7.) The taxpayer appealed to the 
Tax Court, which upheld the Commissioner’s determination 
that the $3,000 prize was income and not exempt as a gift or 
bequest.3 From the decision of the Tax Court, the taxpayer 
appealed to this Court. . 

SUMMARY OF ARGUMENT 

Under the circumstances of this case the taxpayer received 
the sum of $3,000 either as beneficiary of the Ross trust, or as 
compensation for the essay which he submitted. If he received 
the sum as beneficiary of the trust it was income within the 
meaning of Section 22 (a) of the Internal Revenue Code and 
the Constitution and by popular speech, in accordance with 
Supreme Court decisions. Assuming that it was income, the 
next question is whether it is exempt from tax under Section 
22 (b) (3) of the Internal Revenue Code. The Supreme Court, 
in construing the corresponding provision of an earlier Revenue 
Act, decided that Congress has distinguished between a gift 
or bequest and the income from a gift or bequest; the former 
is expressly made exempt from the income tax while the latter 
is not. Since the taxpayer in this case received the income 
from a bequest, and not the bequest itself, it is not exempt. 

The fact that the American Bar Association is a charitable 
institution is of no importance because the Commissioner is 
not attempting to tax that organization, but the beneficiary 
of the trust, a private individual. There is no provision in the 
Internal Revenue Code to the effect that income received by 
the beneficiary of a trust of which a charitable institution is 
trustee is exempt from tax. Since statutes granting exemp¬ 
tions from tax are strictly construed, the taxpayer may not 
infer an exemption where none is expressly granted. 

If the‘taxpayer received the income of the Ross trust as com¬ 
pensation for writing the essay, it was clearly income within 

*No appeal was taken as to another issue, which involved the right to 
deduct a North Carolina sales tax. 
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the meaning of Section 22 (a) of the Internal Revenue Code 
and the applicable Treasury Regulations. 

ARGUMENT 

The income of a testamentary trust received by the taxpayer 
as a prize in an essay contest conducted by the trustee, the 
American Bar Association, constitutes income under Section 
22 (a) of the Internal Revenue Code and is not a gift or 
bequest within the meaning of Section 22 (b) (3) 

Judge Erskine M. Ross died in California in 1928, leaving a 
ttrill in which he gave to the American Bar Association the sum 
of $100,000 to be by it safely invested, the annual income of 
which was to be offered and paid as a prize for the best discus¬ 
sion of a subject to be by it suggested for discussion at its pre¬ 
ceding annual meeting. On petition of the American Bar As¬ 
sociation that clause was construed by the Superior Court of 
Los Angeles County, California. (R. 11.) The court found 
that it was the intention of Judge Ross, the decedent, that the 
income from the bequest of the American Bar Association avail¬ 
able for a prize should be offered as a single prize (R. 22) and 
that the American Bar Association should have generally the 
power to handle and administer the trust created by the be¬ 
quest (R. 24). 

In furtherance of the trust the American Bar Association an¬ 
nounced a prize of $3,000 to be awarded for the best essay sub¬ 
mitted for the year 1939 entitled, “To What Extent Should De¬ 
cisions of Administrative Tribunals be Reviewable by the 
Courts?” The taxpayer submitted the winning essay and duly 
received the $3,000. (R. 11.) The question in this case is 
whether the $3,000 should be included in gross income under 
Section 22 (a) of the Internal Revenue Code, supra, and 
whether it should be excluded from gross income as a gift or 
bequest within the meaning of Section 22 (b) (3) of the 
Internal Revenue Code, supra. 

Since the taxpayer was named by the American Bar Asso¬ 
ciation as the beneficiary of the trust and he received the trust 
income, the case would seem to be controlled by the decisions 
of the Supreme Court in Heiver v. Beatty, 276 U. S. 598, af- 
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firming per curiam the decision of the Third Circuit, 17 F. 2d 
743, and Irwin v. Gavit, 268 U. S. 161. In each of those cases 
the taxpayer, who was the beneficiary of a testamentary trust, 
contended that the amounts received under the terms of the 
trust were not income but were exempt as gifts or bequests. 
The Supreme Court decided that the income of a trust is in¬ 
come within the meaning of the statute and the Constitution 
and by popular speech. Furthermore, the Court decided that 
Congress had made a distinction between a gift or bequest and 
the income irorn a gift or bequest. The gift or bequest is ex¬ 
pressly declared to be exempt from gross income; but the in¬ 
come from the gift or bequest is not exempt. In Irwin v. Gavit 

the Court said (p. 167): 

The language quoted leaves no doubt in our minds that 
if a fund were given to trustees for A for life with re¬ 
mainder over, the income received by the trustees and 
paid over to A would be income of A under the statute. 
It seems to us hardly less clear that even if there were 
a specific provision that A should have no interest in 
the corpus, the payments would be income none the 
less, within the meaning of the statute and the Con¬ 
stitution, and by popular speech. In the first case it 
is true that the bequest might be said to be of the corpus 
for life, in the second it might be said to be of the in¬ 
come. But we think that the provision of the act that 
exempts bequests assumes the gift of a corpus and con¬ 
trasts it with the income arising from it, but was not 
intended to exempt income properly so-called simply 
because of a severance between it and the principal 
fund. No such conclusion can be drawn from Eisner v. 
Macomber, 252 U. S. 189, 206, 207. The money was in¬ 
come in the hands of the trustees and we know of noth¬ 
ing in the law that prevented its being paid and re¬ 
ceived as income by the donee. 

The Courts below went on the ground that the gift 
to the plaintiff was a bequest and carried no interest in 
the corpus of the fund. We do not regard those con¬ 
siderations as conclusive, as we have said, but if it were 
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material a gift of the income of a fund ordinarily is 
treated by equity as creating an interest in the fund. 
Apart from technicalities we can perceive no distinction 
relevant to the question before us between a gift of the 
fund for life and a gift of the income from it. The fund 
is appropriated to the production of the same result 
which ever form the gift takes. [Italics supplied.] 

In the case of Heiner v. Beatty, supra, the taxpayer was des¬ 
ignated in the will of Andrew Carnegie as the recipient of an 
annuity of $5,000 per year; and the will directed that the 
trustee was to invest in separate funds, one for each annuitant, 
sufficient sums to produce by the clear net interest and income 
thereof each of the annuities including the above mentioned, 
and to pay the annuities from the income of the respective 
sums in semiannual payments. The trustee was permitted an 
alternative method of paying the annuity, namely, to purchase 
an annuity in a life insurance company, but the trustee did 
not employ this method. The taxpayer included the amount 
of the annuity in his income for the taxable year and paid in¬ 
come taxes upon it. Later he sued to recover the amount of 
taxes and the District Court rendered judgment in his favor 
upon the ground that the amount received by the taxpayer was 
the gift of a corpus, not the income of a corpus. The Collector 
appealed to the Third Circuit, which reversed the judgment 
of the District Court and held that the annuity received by 
the taxpayer was income within the meaning of the statute 
and that it was not exempt as a gift or bequest. The Supreme 
Court granted a writ of certiorari and affirmed the' decision of 
the Third Circuit in a per curiam opinion on the authority of 
Irwin v. Gavit, supra. 

The taxpayer attempts to distinguish this case from the 
Supreme Court decisions cited above on the ground that the 
American Bar Association is exempt from income taxes as a 
charitable trust under Section 101 (6) of the Internal Revenue 
Code. (Br. 15.) We submit that this fact is unimportant be¬ 
cause the Commissioner is not attempting to tax the American 
Bar Association, but the beneficiary of the trust, a private indi¬ 
vidual. There is no provision in the Revenue Act to the effect 
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that the beneficiary of a trust is exempt from tax on the in¬ 
come of a trust where the trustee is a charitable institution. 
Since statutes granting exemption from tax are strictly con¬ 
strued (see Cornell v. Coyne, 192 U. S. 41§, 431; Metropolitan 
Street Ry. Co. v. New York, 199 U. S. 1, &6-&7), the taxpayer 
may not infer an exemption where hone is expressly granted. 

It may be argued that in this case the taxpayer received 
the income of the trust for only one year, whereas in the Beatty 
and Irwin cases the taxpayer was the incbine^b^rteficiafy for a 
term of years of for life. That difference is not ihaterial be¬ 
cause, as the Supreme Court pointed out iff the Irwin case, the 
bequest of the income for a term of yestfs is the same as the 
gift of the corpus for a term of years.4 By the same token the 
bequest of the income for one year is the saihe as the gift of 
the corpus for one year. Since the taxpayer iff the instant case 
received the income of the trust for One year, he shoiild be 
treated just as though he were the owner.of*tbe^Corpus for that 
year within the rule laid down by the Suprehhe Court ifi Irwin 

v. Gavit, supra, and Heiner v. Beatty, sfopra. 

The taxpayer argues that the $3,000 received as a prize was, 
from a realistic and practical poiiit of view, a capital sum 
awarded to him by the American Bar Association from fiihds 
placed at its disposal for educational purposed. (Bt. 16.) 
But the American Bar Association asked the California coiirt 
to construe Judge Ross’ will, and that cburt decided that the 
American Bar Association held the $100,000 left by Judge 
Ross as a trustee whose duty it was to handle and administer 
the trust. (R. 20-24.) Since the American Bar Association 
was the trustee of the sum in question, it was not the beneficial 
owner of the trust income. The taxpayer - became - entitled 
to receive the income in question for thfe taxable year and 
received the income only because of his status as ificome bene- 

4 Compare Helvering v. Horst, 311 U. S. arid Harrison v. S chaffner. 

312 U. S. 579. It may be pointed ont that in the Horst case no question of 
trust income was involved and In the Schaffker cdse, Wtiere the life bene¬ 
ficiary made an assignment of trust incotoe for <tne year, the assignee 
was not the beneficiary of the trust See also Commissioner of Corporations 

d Taxation v. WMiston, 54 N. E. 2d 43 (Mass.). 
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ficiary. The capacity in which the recipient stands with re¬ 
spect to a trust or estate is controlling for purposes of the 
income tax. See Burnet v. Whitehouse, 283 U. S. 148; Helver¬ 

ing v. Butterworth, 290 U. S. 365; Lyeth v. Hoey, 305 U. S. 
188. 

The taxpayer relies upon L. 0.1040,3 Cum. Bull. 120 (1920)* 
which holds that retiring allowances made to teachers or to 
widows of teachers by the Carnegie Foundation do not con¬ 
stitute taxable income. (Br. 21.) But in that case it does 
not appear that the Carnegie Foundation was a trustee; ap¬ 
parently it was the outright owner of the funds which it dis¬ 
tributed. The taxpayer also relies upon I. T. 1343, 1-1 Cum. 
Bull. 213 (1922), in which a trust fund was established by 
will for a college, the income to be used for giving half-salary 
sabbatical grants to professors each year. The amount re¬ 
ceived by one of the professors was held to be not taxable 
in his hands but was taxed to the fiduciary. That case ap- 

‘ parently arose under the Revenue Act of 1921,5 which provided 
that the tax on trust income accumulated for the benefit of 
unascertained persons was to be paid by the fiduciary. Under 
Section 162 (b) of the Internal Revenue Code, which con¬ 
trols the instant case, however, the trustee is allowed a deduc¬ 
tion for the amount of income which is to be distributed cur¬ 
rently by the fiduciary to the benficiaries and such amounts 
are included in computing the net income of the beneficiaries. 
Therefore, the ruling of the Bureau of Internal Revenue in 
I. T. 1343, supra, could not be invoked under the Internal 
Revenue Code which controls the instant case. Another rul¬ 
ing of the Bureau of Internal Revenue upon which the tax¬ 
payer relies (Br. 21), G. C. M. 5881, VIII-1 Cum. Bull. 68 
(1929), does not involve funds distributed by a charity as 
trustee to a private beneficiary; it appears to be a case where 
the charitable foundation was the owner of the funds which it 
distributed. Moreover, the ruling expressly states that “the 
award was not a competitive prize,” whereas in the instant 
case the award was a competitive prize. But see I. T. 1651* 

'See Section 219 (c) of the Revenue Ait of 1921, e. 186, 42 Stat. 227. 
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II-l Cum. Bull. 54 (1923), and I. T. 1667, II-l Cum. Bull. 83 
(1923), holding that competitive prizes are taxable income. 
The taxpayer also relies upon the Bureau ruling in I. T. 3329, 
1930-2 Cum. Bull. 153, which does not appear to involve funds 
distributed by a charity as trustee to a private beneficiary. 
It may be noted that in this ruling the pension was paid to 
the widow of a deceased officer of a corporation so that it is 
expressly covered by the Treasury Regulations which provide 
that such pensions are mere gifts or gratuities. See Treasury 
Regulations 103, Section 19.22 (a)-2, supra. Sutro v. United 

States, decided by the District Court for the Northern District 
of California on June 16, 1942, not officially reported but may 
be found in 30 A. F. T. R. 1618, is to the contrary. 

Furthermore, since all of these rulings relied upon by the tax¬ 
payer are not Treasury decisions, they are merely advisory and 
do not commit the Department to any interpretation of the 
law. See Helvering v. N. Y. Trust Co., 292 U. S. 455, 468. 
The case of Wolf v. Commissioner, 40 B. T. A. 1232, upon which 
the taxpayer relies (Br. 12, 23), does not involve the question 
whether income received by a private individual from a chari¬ 
table trust is exempt from tax but merely relates to the ques¬ 
tion as to whether the donee of a gift was a charitable institu¬ 
tion within the meaning of Section 23 (o) (2) of the Inter¬ 
nal Revenue Code. 

The taxpayer also relies upon three Supreme Court decisions 
(United States v. Merriam, 263 U. S. 179; Bogardus v. Com¬ 
missioner, 302 U. S. 34; and Edwards v. Cuba Railroad, 268 
U. S. 628) to show that a payment may be intended as a gift 
even though services are rendered by the donee. (Br. 20.) 
But in none of those cases was the taxpayer the beneficiary of a 
trust. In the Merriam case the taxpayer was granted a bequest 
in lieu of commissions as executor and the only question in the 
case was whether the bequest was intended as compensation for 
services as executor. In the Bogardus case the taxpayer was 
not the employee of the corporation which made the gift. See 
Noel v. Parrott, 15 F. 2d 669 (C. C. A. 4th), certiorari denied, 
273 U. S. 754, which, reached a different result. In the Cuba 

Railroad case the taxpayer was the grantee of a Government 
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subsidy and the case is substantially different from the instant 
case. .... .. 

The taxpayer also contends that even if, in general, any 
person receiving any portion of the Ross trust income during 
the year in which such income is received by the trustee must 
include such portion of the trust income in his own gross in¬ 
come by virtue of the provisions of Section 22 (b) (3) of the 
Internal Revenue Code, the prize received by the taxpayer in 
1939 cannot be held to be taxable to him upon the present rec¬ 
ord, in view of the fact that the trustee was given discretion to 
distribute or accumulate current income and the fact that it 
does not appear from the record that the sum received by the 
taxpayer was distributed from current income of the trust. 
(Br. 24.) The California court, in construing the terms of the 
decedent’s will, held that in the event that in any year after 
paying the prize referred to in paragraph 11th of the will of 
the decedent, the expense of administering the bequest, the 
expense incurred in conducting the contest and making the 
award of the prize and the expense of printing and circulating 
the winning discussion, there is unexpended any portion of the 
annual income, the balance of the income shall be carried on 
and added to the income for the following year. (R. 23.) This 
would indicate that in the ordinary course of events the prize 
was to be paid out of the annual income of the trust. If that 
was not the fact during the taxable year and the prize was paid 
out of accumulated income, the burden of proving such fact was 
on the taxpayer. His failure to establish that fact is fatal to 
his case. See Burnet v. Houston, 283 U. S. 223, 228. 

The Tax Court found that in furtherance of the trust con¬ 
strued by the California court, the American Bar Association 
announced a prize of $3,000 to be awarded for the best essay 
submitted for the year 1939 on a certain subject. That finding 
is supported by paragraph 3 of the stipulation of facts, which 
recites that pursuant to clause 11 of the will of Judge Ross, 
as construed by the California court, the American Bar As¬ 
sociation announced a prize of $3,000 to be awarded for the 
best essay submitted for the year 1939. (R. 17.) The stipula¬ 
tion of facts also shows that at the annual meeting in July 
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1989, the taxpayer was awarded the prize established under 
the will of Judge Ross consisting of a check for $3,000 and a 
certificate of award reading as follows (R. 17-18): 

Know all Men by These Presents: That the American 
Bar Association, in die administration of tfye trust con¬ 
ferred upon it by the late Erskine M. Ross, Judge of the 
United States Circuit Court of Appeals for the Ninth 
Judicial Circuit has awarded to Malcolm McDermott, 
Durham, North Carolina die prize for jthe year 1939 for 
the best discussion of the subject selected by the Asso- 
ciation for that year: 

Therefore, in the absence of any testimony that the prize for 
1939 was paid out of accumulated income or that there was no 
trust income for 1939, there would appear to be substantial sup¬ 
port in the stipulation of fact$ for the Tax Court’s finding that 
the taxpayer was the person selected to receive the income fpr 
the year 1939. Such a finding of fact is binding upon tji.e ap¬ 
pellate court where there is substantial support for it in the 
evidence. See Wilmington Co. v. Helvering, 316 U. S. 164,16$. 

Since the income in question is trust income and the tax¬ 
payer received the income as a beneficiary of the trust, and the 
Supreme Court decisions expressly hold that such payments 
are income under the statute and the Constitution, and are not 
exempt as gifts, it would not seem necessary to consider the 
nature of the payments if the American Bar Association had 
been the beneficial owner of the trust income. It may be 
pointed out, however, that the taxpayer haying writtep the 
essay for the express purpose of winning the prize, the pay¬ 
ment of the prize money would constitute compensation for 
personal services within the meaning of the statute and of the 
Treasury Regulations.8 The element of gratuity w?uld not 
seem to be any greater in tips, pensions and marriage fees, than 
it is in the prize money awarded to the taxpayer. The prize in 
the instant case is analogous to a contingent fee paid to an 
attorney for winning a lawsuit. There would not seem to be 

* Treasury Regulations 106, Section 19.22 (a)-2, tupra. 
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any doubt that % contingent fee constitutes income under the 
statute. 

CONCLUSION 

The decision of the Tax Court is correct and should therefore 
be affirmed. 

Respectfully submitted. 
Samuel 0. Clark, Jr., 

Assistant Attorney General, 
Sewall Key, 

Morton K. Rothschild, 

Special Assistants to the Attorney General. 

December 1944. 
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Untteii States Court of Uppeate 
District of Columbia. 

No. 8876 

Malcolm McDermott, 

Petitioner, 
v. 

Commissioner of Internal Revenue, 

Respondent. 

Appeal from the District Court of the United States for the 
District of Columbia. 

REPLY BRIEF OF PETITIONER 

Respondent, in his brief, does not dispute petitioner’s 
contention that the trust created by Judge Ross’ will is 
a charitable trust for eductional purposes. He argues 
(Br. 5) that, irrespective of the nature of the trust, the 
prize received by petitioner is taxable as income upon 
the authority of the decisions of the Supreme Court in 
Reiner v. Beatty, 276 XL S. 598, and Irwin v. Gavit, 268 
U. S. 161. 

Petitioner submits again (cf. Pet. Br. 13) that the 
charitable nature of the trust involved in the present case 
is of decisive importance in determining whether the sum 
received by petitioner was income to him and therefore 
taxable as such under Section 22(b) (3) of the Internal 
Revenue Code in force in 1939. 
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Tn the case of a charitable trust there can be no question, 
as there may frequently be in the case of a private trust, 
of the use of a trust as a mechanism for procuring the 
payment of income to a person for whom the founder 
of the trust desires to make financial provision by reason 
of ties of family, friendship, gratitude, or business re¬ 
lations. One of the typical situations in the case of a 
charitable trust is that of a person of means who desires 
to contribute to the support of indigent persons who have 
no claim upon him other than that of humanity and who 
might be a charge upon the public. Another typical sit¬ 
uation is that which we have in the present case, with a 
public-spirited man who desires to appropriate a part 
of his substance for the encouragement of scholarly re¬ 
search in the field of legal science. Charitable trusts are 
favored by the law, and there is no authority for the pro¬ 
position, which is implicit in the position taken by re¬ 
spondent in this case, that the income tax statutes are 
intended to tax the income of such trusts in the hands of 
the beneficiaries thereof. The Supreme Court decisions 
relied upon by respondent should not be applied to the 
income of charitable trusts unless those decisions are un¬ 
questionably applicable. 

The Supreme Court found that the income of the trust 
involved in Irwin v. Gavit was paid to and received by 
the taxpayer as income. The necessary limits of the 
decision in Irwin v. Gavit are indicated in the later decision 
in Blair v. Commissioner, 300 IT. S. 5, 13, in which it was 
held that a person who was entitled to the net income of 
trust property during his life “became the owner of an 
equitable interest in the corpus of the property’’ and “by 
virtue of that interest was entitled to enforce the trust, 
to have a breach of trust enjoined and to obtain redress 
in case of breach”. It is submitted that all that was 
actually decided in Irwin v. Gavit was that the income of 
a private trust payable to the owner of an estate for years 
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was income to the owner of such estate “by the common 
understanding of that word”. 

It was reasonable for the Court to hold, as it did, that 
“quarterly payments, which it was hoped would last for 
fifteen years, from the income of an estate intended for 
the plaintiff’s child, must be regarded as income within 
the meaning of the Constitution and the law”. But it 
would have been wholly unreasonable for the Court to 
hold, and the Court has not yet been asked to hold, that 
a single payment made to the beneficiary of a charitable 
trust from the principal or the income of a fund in which 
the beneficiary had no interest whatever, and in connec¬ 
tion with which the beneficiary had no right enforceable 
in law or equity, could be regarded as income within the 
meaning of the Constitution and the law. The decision 
in Irwin v. Gavit is not authority as to fact situations 
essentially different from that which was before the Court 
in that case. 

The decision in Heiner v. Beatty, having been based on 
the decision in Irwin v. Gavit, is distinguishable from the 
present case on the same grounds. The taxpayer in Heiner 
v. Beatty was entitled to a fixed annuity for life and had, 
therefore, an equitable interest in the corpus of the trust 
property. The analogy suggested by the Tax Court be¬ 
tween the situation of Beatty and that of petitioner breaks 
down on an essential point. 

The inapplicability of the parenthesized portion of Sec¬ 
tion 22(b) (3) in the present case should be clear from 
the considerations submitted above with respect to char¬ 
itable trusts in general. It becomes even clearer iri the 
light of the facts, set forth in petitioner’s former brief 
(pages 9, 10), that the award of an annual prize was only 
one of several charitable purposes for which the Ross 
trust was established and that there was not in the present 
case, as there was in the Gavit and Beatty cases, a con- 
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tinuous flow of trust income to the beneficiary through 
the trustee as a conduit. The American Bar Association, 
as trustee, was given the power to determine, among other 
things, how much petitioner should receive, in the year 
1939, from current or accumulated income or even from 
anticipated income. The breadth of the purposes of the 
trust and the extent to which the trust income mav be 

m 

used for purposes other than an award of money to the 
person presenting the best essay in any year are indicated 
by the following paragraph from an editorial, entitled 
“What Shall We Do with Stare Decisis?”, in the Decem¬ 
ber, 1944, issue of the Journal of the American Judicature 
Society: 

“The 1945 Boss essay contest of the American Bar 
Association offers real hope that progress toward 
the solution of this problem, both in thinking it out 
and in presenting it for action, will be made. A three 
thousand dollar prize is offered for the best essay on 
the development of the doctrine of stare decisis and 
the extent to which it should be applied. It is to be 
hoped that many lawyers and judges will enter the 
contest, and that wide publicity will be given not only 
to the one winning essay but to the excellent runners- 
up sure to be produced by such an attractive contest 
on such a stimulating subject.” 

It was submitted in petitioner’s former brief, at page 
16, that from a realistic and practical point of view the 
sum received by petitioner as a prize was a capital sum 
awarded to him by the American Bar Association from 
funds placed at its disposal for educational purposes. The 
point of view suggested is not, however ,necessary for a 
decision in favor of petitioner. It is clear from the record 
that petitioner was not and could not be the designated 
beneficiary of the trust income for the year 1939 or any 
other year (App. 22-24) and that petitioner did not in 
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fact receive the trust income for that year or any other 
year (App. 17, 19, 22, 23). The stipulation of facts does 
not, as contended by respondent (Br. 12), afford the re¬ 
quired substantial support for the Tax Court’s finding 
that petitioner was the person selected to receive the trust 
income for the year 1939. But, in any event, petitioner 
is and has always been without any interest whatever 
in the fund held by the American Bar Association, without 
any legal or equitable recourse against the Association 
with respect to the fund, and without any right under 
Judge Ross’ will other than the right to receive the sum 
allotted for the prize by the Bar Association. Upon these 
facts, the prize received by petitioner, whether regarded 
as a gift from Judge Ross or as a gift from the Bar As¬ 
sociation, must be held to have been received by him as 
capital. 

Respondent touches casually (Br. 10, 12) on the possi¬ 
bility that the prize received by petitioner might be deemed 
to be not a gift of either income or capital. That possi¬ 
bility was fully discussed at pages 18 to 23 of petitioner’s 
former brief. To the considerations there presented the 
following may be added. 

Respondent refers (Br. 10) to informal rulings of the 
Internal Revenue Bureau to the effect that a money prize 
won in a newspaper guessing contest and the value of an 
automobile given to a restaurant customer who held a 
certain one of the tickets issued with each meal over a 
period of six months were taxable income. The first of 
these rulings (I. T. 1651, II-l Cum. Bull. 54) was made 
on the ground that the money was paid to the prize¬ 
winner “in consideration of her compliance with the condi¬ 
tions under the terms of which she aided the paper in 
its scheme of advertising”. The basis of the second rul¬ 
ing (I. T. 1667, II-l Cum. Bull. 83) is not stated in the 
report. It is inferred that the scheme under which the 
lucky ticket was determined was regarded as in the nature 
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of a lottery, with some advantage, of advertising or the 
like, accruing to the restaurant. The commercial element 
is prominent in the facts upon which each of the rulings 
cited was made. That element is entirely absent from 
the contest in which petitioner engaged under the auspices 
of the American Bar Association. The Bar Association 
was not engaged in a scheme of advertising and could 
obtain no financial return from the essay competition. 
Each of the participants in the essay competition was, 
moreover, assured of obtaining the principal benefit which 
Judge Boss and the Association sought to confer upon 
the members of the legal profession, namely, the broad¬ 
ening and deepening of knowledge upon a matter of out¬ 
standing current importance to the profession and to the 
general public. There is no judicial decision nor admin¬ 
istrative ruling, so far as petitioner is aware, that a prize 
awarded in a competition of scholars is taxable as income. 
Tn view of the large number of prizes annually awarded 
to outstanding scholars on an essentially competitive basis, 
the absence of such decisions or rulings is highly signifi¬ 
cant. 

Respondent suggests (Br. 12) that the Ross prize was 
received by petitioner as compensation for personal ser¬ 
vices and that it is analogous to a contingent fee paid 
to an attorney for winning a law suit. It is submitted 
that the suggested analogy is unreal. A law suit is under¬ 
taken by an attorney in the course of his ordinary business, 
with a view to earning income and with an opportunity' 
to appraise his chances of success by reference to the es¬ 
sential merits of the case as well as on the basis of his 
opinion of his own ability as an attorney. Participation 
in the Ross essay contest, on the other hand, is something 
entirely outside the ordinary business of a lawyer. The 
motive of each participant is primarily that of the scholar 
interested in the systematic study and effective discussion 
of a subject of current importance to the legal profession. 
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There is no case to be won or lost on its merits. Every¬ 
thing depends on the comparative originality, penetration, 
and skill of the participants as determined by the judges 
of the competition. The prize and the honor attendant 
thereon are only incentives to excellence in an under¬ 
taking which is largely literary. 

A closer approximation to an analogy that might have 
been suggested by respondent is that of the plans, drafts, 
or designs which are submitted by architects or engineers 
in competition for contracts for public works. Here again, 
however, the analogy breaks down on the nature of the 
transaction involved. Plans, drafts, and designed are pre¬ 
pared and submitted by architects and engineers in the 
ordinarv course of their business and with a view to 
earning income. Each of the participants in a competi¬ 
tion for a public contract acts upon an invitation to enter 
into a business transaction. The architect or engineer 
who does not succeed in one competition looks forward 
to success in a later competition. Incidentally, the archi¬ 
tect or engineer who succeeds in one competition may look 
forward also to success in later competitions, whereas the 
Ross essay prize winner cannot repeat. No lawyer can 
make a business of competing for the Ross essay prize. 
The Ross essay competition has none of the elements of 
a business venture. A test question in this connection 
is whether each of the participants would be entitled to 
deduct the stenographic and other expenses incurred by 
him in his efforts to win the prize. If the prize were 
income to the winner, all the expenses of all the contestants 
would be deductible as having been incurred with a view 
to earning income, and the Treasury would lose in this 
way far more than it would gain by taxing the prize as 
income to the winner. It is submitted that the prize win¬ 
ner is not compensated for his labor but is merely identi¬ 
fied by the results of the competition as the person to re- 
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ceive the prize without reference to the money value of 
the labor performed by him. 

In view of the foregoing and of the arguments presented 
in petitioner’s former brief, petitioner respectfully prays 
that this Court hold that the prize received by him is not 
taxable to him as income. 

Respectfully submitted, 

Edgar Turlington, 

Charles B. McInnis, 

735 Transportation Bldg., 
Washington 6, D. C., 

Attorneys for Petitioner. 
Roberts & McInnis, 

Irene Kennedy, 

Ernest M. Callomon, 

735 Transportation Bldg., 
Washington 6, D. C., 

Of Counsel. 
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WLnittt} States Court ot Appeals; 
DISTRICT OF COLUMBIA. 

No. 8876. 

malcolm McDermott, 
Petitioner, 

vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 

JOINT APPENDIX TO BRIEFS. 

Petition for Review of Decision of Tax Court of the 
United States. 

1 DOCKET NO. 126. 

MALCOLM McDERMOTT, Petitioner, 
v. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 

Appearances. 

For Taxpayer: Charles B. Mclnnis, Esq., 
For Comm’r.: E. L. Corbin, Esq. 

Docket Entries. 
1!)42 

Nov. 7—Petition received and filed. Taxpayer notified. 
Fee paid. 
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44 9—Copy of petition served on General Counsel. 
44 27—Answer filed by General Counsel. 
44 27—Request for hearing in Greensboro, N. C. filed 

by General Counsel. 
Dec. 1—Notice issued placing proceeding on Greensboro, 

N. C. calendar. Service of answer and request 
made. 

1943 

Dec. 17—Hearing set Jan. 17,1944 at Greensboro, N. C. 

1944 

Jan. 17—Hearing had before Judge Hill on merits. Sub¬ 
mitted. Stipulation of facts filed. Simultaneous 
briefs due in 45 days, March 2, 1944. Reply 
briefs in 15 days, March 17,1944. 

27—Transcript of hearing of Jan. 27,1944 filed. 
Feb. 28—Brief filed by taxpayer. 
Mar. 1—Brief filed by General Counsel. 

“ 2—Copy of brief served on General Counsel. 
4 4 16—Reply brief filed by taxpayer. 

Jun. 1—Opinion rendered, Hill, J. Decision will be en¬ 
tered for respondent. Copies served. 

44 1—Decision entered, Hill J. Div. 2. 
Aug. 30—Entry of appearance of Charles B. Mclnnis as 

counsel filed. 
Sep. 1—Bond in the amount of $750.00 approved and or¬ 

dered filed. 
44 1—Stipulation of venue filed. 
44 1—Petition for review by U. S. Court of Appeals 

for the District of Columbia filed by taxpayer. 
44 1—Notice of filing petition for review sent to J. P. 

Wenchel filed. 
44 1—Proof of service filed. 

Oct. 2—Praecipe of record filed by taxpayer with proof 
of service thereon. No counter praecipe will be 
filed. 
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2 MALCOLM McDERMOTT, Petitioner, 
vs. 

COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 

Docket No. 126. 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency IT :C :HOB 
dated August 13, 1942, and as a basis of his proceeding 
alleges as follows: 

1. The petitioner is an individual having his residence at 
Duke University, Durham, North Carolina. The return for 
the period here involved was filed with the collector for the 
Middle District of North Carolina, at Greensboro. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
August 13,1942. 

3. The taxes in controversy are income taxes for the 
calendar year, 1939, and in the amount of $261.89. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The Commissioner of Internal Revenue erred in as¬ 
sessing as taxable income the sum of $3,000 stated to 
have been received by the petitioner from the Amer¬ 
ican Bar Association. 

(b) The Commissioner of Internal Revenue erred in dis¬ 
allowing the deduction from taxable income of the 
sum of $22.16 paid by petitioner to the State of North 
Carolina as retail sales taxes. 
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(c) The Commissioner of Internal Revenue erred in as¬ 
sessing any deficiency for the year. 

5. The facts upon which the petitioner relies as the basis 
for this proceeding are as follows: 

(a) The petitioner received said sum of $3,000 as an 
award, gift, prize, or honorarium under provisions 
of the will of Erskine M. Ross, deceased, and from a 
trust set up by the will of said decedent, for having • 
written what was deemed to be the best legal essay 
on a selected topic, and hence said sum did not con¬ 
stitute “income” -within the meaning of the Sixteenth 
Amendment of the United States Constitution, nor 
“gross income” within the meaning of section 22(a) 
of the Internal Revenue Code of the United States, 
and therefore the same is not taxable. 

3 (b) The petitioner received said sum of $3,000 as a 
gift or bequest under provision of the will of Erskine 
M. Ross, deceased, and from a trust set up by the will 
of said decedent, for having written what was deemed 
to be the best legal essay on a selected topic, and 
hence said sum is excluded from “gross revenue” 
and exempt from taxation, pursuant to section 
22(b) (3) of the Internal Revenue Code of the United 
States, and therefore the same is not taxable. 

(c) The petitioner paid said sum of $22.16 to the State 
of North Carolina as retail sales taxes imposed upon 
and collected from him pursuant to the Revenue Acts 
of said State, and hence the same were deductible 
from gross income pursuant to section 23(c) of the 
Internal Revenue Code of the United States, and 
therefore were not taxable. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding, reverse the action of the Commissioner of 
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Internal Revenue, disallow and revoke the deficiency 
assessed against liim as aforesaid, and grant such other and 
further relief as the nature of this case may warrant. 

Malcolm McDermott, 

Petitioner. 
Address: Duke University, Durham, N. C. 

State of North Carolina ) 
County of Durham ) 

Malcolm McDermott, being duly sworn, says that he is the 
petitioner above named; that he has read the foregoing 
petition, and is familiar with the statements contained 
therein, and that the statements contained therein are true, 
except those stated to be upon information and belief, and 
those he believes to be true. 

Malcolm McDermott. 

Subscribed and sworn to before 
me this 6 day of November, 1942. 

Lina W. Williamson, 

Notary Public 
My Com. exp. 2-22-43. 

Exhibit A to Petition for Redetermination 

4 TREASURY DEPARTMENT 
Internal Revenue Service 

Greensboro, N. C. 
Aug. 13, 1942 

Office of 
Internal Revenue Agent in Charge 
Greensboro Division 
IT :C :HOB 
Mr. Malcolm McDermott, 
c/o Duke University, 
Durham, North Carolina. 
Dear Sir: 

Yon are advised that the determination of your income 



6 

tax liability for the taxable year ended December 31, 1939 
discloses a deficiency of $261.89, as shown in the statement 
attached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency men¬ 
tioned. 

Within 90 days (not counting Sunday or a legal holiday 
In the District, of Columbia as the 90th day) from the date 
of the mailing of this letter, you may file a petition with 
the United States Board of Tax Appeals for a redetermi¬ 
nation of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to Internal 
Revenue Agent in Charge, Greensboro, N. C. for the atten¬ 
tion of IT:C:HOB. The signing and filing of this form 
will expedite the closing of your return(s) by permitting 
an early assessment of the deficiency, and will prevent the 
accumulation of interest, since the interest period termi¬ 
nates 30 days after filing the form, or on the date assess¬ 
ment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 

Commissioner, 
By 

P. M. Sawyer, 

Internal Revenue Agent in Charge 

HOB :SLO 
Enclosures: 

Statement. 
Form of waiver. 
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0 STATEMENT 

IT :C :HOB 
Mr. Malcolm McDermott, 

c/o Duke University, 
Durham, North Carolina. 

Tax liability for the taxable 
year ended December 31, 
1939. 

Liabilitv Assessed Deficiency 
Income Tax $513.41 $251.52 $261.89 

In making; this determination of your income tax liability, 
careful consideration has been given to the report of exami¬ 
nation dated March 31, 1941; to your protest dated June 5, 
1941; and to the statements made at the conferences held 
on July 9, 1941 and July 16, 1942. 

ADJUSTMENTS TO NET INCOME 

Net income as disclosed by return $8,888.42 

Unallowable deductions and additional income: 

(a) Award from American Bar Association 3,000.00 
(b) North Carolina sales taxes disallowed 22.16 

Net income adjusted $11,910.58 

EXPLANATION OF ADJUSTMENTS 

(a) Your contention that the award of $3,000.00, received 
bv vou in the vear 1939 from the American Bar Association 
as the result of being successful in an essay contest, is a 
gift and therefore not taxable income, is denied. It is held 
that the award is taxable income in accordance with section 
22(a) of the Internal Revenue Code and section 19.22(a)-l 
of Regulations 103. 
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(b) Your contention that North Carolina sales taxes are 
deductible by the consumer is denied. It is held that under 
the terms of the Revenue Act of 1939 (N.C.) “The tax upon 
the sale of tangible personal property in this State is levied 
as a license or privilege tax for engaging or continuing in 
the business of a ‘wholesale’ or ‘retail’ merchant” and 
therefore not deductible by the consumer. See I. T. 2750 
C.B. XIII-1, 48(1934); and Junius G. Adams, B.T.A. Mem¬ 
orandum Opinion entered March 18, 1942. 

6 Mr. Malcolm McDermott Statement 

Net income adjusted 
Less: Personal exemption $2,500.00 

$11,910.58 

Credit for dependents 800.00 3,300.00 

Balance (surtax net income) $8,610.58 
Less: Earned income credit 1,191.06 

Net income subject to normal tax $ 7,419.52 

Income Tax: 
Normal tax at 4 percent on $7,419.52 $ 296.78 
Surtax on $8,610.58 216.63 

Total income tax 
Income tax assessed: 

513.41 

Original, account No. 250805 251.52 

Deficiency of income tax $ 261.89 

• # • * * • • • • 

7 ANSWER 

Comes now the Commissioner of Internal Revenue, by 
his Attorney, J. P. Wenchel, Chief Counsel, Bureau of In¬ 
ternal Revenue, and for answer to the petition filed herein 
admits and denies as follows: 
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1. Admits that the petitioner is an individual having his 
residence at Duke University, Durham, North Carolina, 
and that his income tax return for the period here involved 
was filed with the Collector of Internal Revenue for the 
district of North Carolina, at Greensboro, North Carolina. 

2. Admits that a notice of deficiency was mailed to the 
petitioner on August 13, 1942 and that a true and correct 
copy of the said notice of deficiency is attached to the peti¬ 
tion and marked Exhibit A. 

3. Admits that the taxes in controversy are Federal in¬ 
come taxes for the calendar year 1939 and that the deficiency 
as determined by the Commissioner of Internal Revenue is 
$261.89. 

4. Denies all of the allegations as set forth and alleged 
in subparagraphs (a), (b) and (c) of paragraph 4 of the 
petition. 

8 In re: Appeal of Malcolm McDermott, 
Docket No. 126 
Answer 

5. Denies all of the allegations of fact as set forth and 
alleged in sub-paragraphs (a), (b) and (c) of paragraph 
5 of the petition. 

6. Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore admitted, 
qualified or denied. 

WHEREFORE, it is prayed that the appeal be denied 
and that the determination of the Commissioner be in all 
respects approved. 

(Signed) J. P. Wenchel, 

Chief Counsel, 
Bureau of Internal Revenue. 
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Of Counsel: 

Ralph E. Smith, 

Division Cousel. 

E. L. Corbin, 

Special Attorney, 
Bureau of Internal Revenue. 
• * •*«•••• 
9 THE TAX COURT OF THE UNITED STATES 

Malcolm McDermott, Petitioner, v. Commissioner of In¬ 

ternal Revenue, Respondent. 

Docket No. 126. Promulgated June 1,1944. 
1. Petitioner received the Ross Essay Prize of $3,000 in 

1939. The prize represented income from a trust created 
under the terms of a will and administered by the American 
Bar Association. Held, that petitioner is liable for income 
tax on the $3,000 so received. 

2. Held, that petitioner may not deduct the amount of 
North Carolina sales tax passed on to and paid by him in 

1939. 

Malcolm McDermott, pro se. 
Elmer L. Corbin, Esq., for the respondent. 

OPINION 

HILL, Judge: This proceeding involves a determination 
of deficiency in income tax for 1939 in the amount of $261.89. 
Petitioner is an individual residing in Durham, N. C. Two 

issues are presented, namely, (1) whether a prize 
10 of $3,000 received by petitioner constitutes taxable 

income and (2) whether petitioner is entitled to de¬ 
duct North Carolina sales tax added to the price of mer¬ 
chandise purchased by him. The tax return for the period 
in question was filed with the collector for the district of 
North Carolina at Greensboro. The facts are stipulated 
and are found accordingly. 
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In 1928 Erskine M. Ross died in California leaving a will - 
containing a clause as follows: 

11 tli: I give, devise and bequeath out of my said estate 
to the American Bar Association the sum of $100,000 
to be by it safely invested, the annual income of which 
to be offered and paid as a prize for the best discussion 
of a subject to be by it suggested for discussion at its 
preceding annual meeting. 

On petition of the American Bar Association such clause 
was construed by the Superior Court of Los Angeles County, 
California. The court found that it was decedent’s inten¬ 
tion that the income from the bequest available to be offered 
as a prize be offered as a single prize. It ordered that the 
class of contestants be determined bv the American Bar 
Association and that “the American Bar Association shall 
have generally the power to handle and administer the trust 
created by said bequest as in the judgment and discretion 
of the American Bar Association may be right and proper.” 

In furtherance of the trust, the American Bar Association 
announced a prize of $3,000 to be awarded for the best essay 
submitted for the year 1939 entitled, “To What Extent 
Should Decisions of Administrative Tribunals be Review- 

able by the Courts?” Petitioner submitted the win- 
11 ning essay and duly received the $3,000. He did not 

include such sum in his income tax return for 1939. 
During 1939 petitioner paid $22.16 as North Carolina 

retail sales tax imposed by Chapter 127, Public Laws of 
1937 and Chapter 158, Public Laws of 1939, and passed on 
to him by retail merchants. He deducted this amount from 
his gross income. 

Respondent adjusted petitioner’s 1939 net income by 
adding the $3,000 to income and disallowing the $22.16 tax 
deduction. The contested deficiency arises from these 
adjustments. 
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The factual situation surrounding the receipt of the $3,000 
is in some respects an unusual one and this may account 
for the parties’ apparent inability to adopt a consistent 
theory of the case. They agree, as do we, that section 22 (a) 
and 22 (b) (3) of the Internal Revenue Code are involved. 
However, confusion exists as to the starting point of the 
transaction, be it a gift as contended by petitioner or com¬ 
pensation paid as urged by respondent, and as to its sub¬ 
ject matter. The termination of the transaction is, of course, 
the receipt of the $3,000 by petitioner. But does the pay¬ 
ment have its inception with Ross or with the American Bar 
Association? And are we talking about income arising 
from the $100,000 turned over to the American Bar Asso¬ 
ciation under the terms of Ross’ will or alleged income of 
petitioner received in payment for services rendered? The 
answers to the preliminary questions are to be found by an 
analysis of the undisputed evidentiary facts. 

The prize received by petitioner, known as the Ross Essay 
Prize, had its origin in the will of Erskine M. Ross. Of this 
there can be no doubt. Clause 11th of such will, as construed 
by a California Superior Court, and we think properly so, 

set up a trust to be administered by the American 
12 Bar Association the annual income of which was to be 

paid to a person selected by the trustee. Petitioner 
was the person selected to receive the income for the year 
1939. Hence, he was the ascertained income beneficiary of 
the trust for that year and the moneys which he received 
were necessarily distributable to him as such. It is of no 
moment that the $3,000 check was drawn by the American 
Bar Association or that the contest resulting in the selec¬ 
tion of petitioner as the recipient thereof was conducted 
by it. These acts were performed by the Association simply 
in its fiduciary capacity as trustee of the trust charged with 
its administration. The facts clearly show that the money 
paid wTas income from Ross’ $100,000 testamentary gift in 
trust and was not a gift from the American Bar Associa- 
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tion. Consequently the purposes, objectives and tax status 
of the American Bar Association need not be considered. 
Therefore, we resolve the question upon the premise that 
petitioner received $3,000 of the income of the trust in the 
year involved as a duly designated distributee thereof and 
accordingly we hold that he is taxable thereon. It is enough 
to support the taxation of the $3,000 in petitioner’s hands 
that the $3,000 was trust income and was received by him 
as such. It matters not whether it be deemed that petitioner 
received the prize money as consideration for his labor in 
producing a winning essay or received it merely as bene¬ 
ficiary of a trust whose status as such beneficiary was estab¬ 
lished by the production of such essay. The fact abides that 
lie received income of a trust in accordance with the pro¬ 
visions thereof. 

In Heiner v. Beatty, 17 Fed. (2d) 743, the Third Circuit 
Court had before it what we regard as an analogous situ¬ 

ation stemming from the will of Andrew Carnegie. 
13 By his will Mr. Carnegie provided for annuities of a 

specified annual amount to a number of persons, among 
whom was Beatty; end directed his executor and trustee to 
set apart and hold in trust separate funds for each annu¬ 
itant sufficient to produce income to pay the respective an¬ 
nuities. Beatty urged that the annuity was a gift exempt 
from taxation under a section of the 1918 Act in all respects 
similar to section 22 (b) (3) of the Code. The government 
there, as here, relied on the general definition of gross in¬ 
come which likewise was the same. In holding the annuity 
taxable to Beatty the Court said “What the will intended 
the annuitant here to receive and what actually he did 
receive was income derived from a source which we think 
is sufficiently definite to fall within the statute’s denomi¬ 
nation of ‘income derived from any source whatever’ 

Nor do we think the fact that petitioner here had no in¬ 
terest in the principal fund of $100,000 calls for a conclu- 
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sion that lie is not to be taxed on the income derived from 
the fund and actually received by him. In Irwin v. Gavit, 
268 U. S. 161, Justice Holmes said in speaking for the Court, 

* * * if a fund were given to trustees for A for life with 
remainder over, the income received by the trustees 
and paid over to A would be income of A under the 
statute. It seems to us hardly less clear that even if 
there were a specific provision that A should have no 
interest in the corpus, the payments would be income 
none the less, within the meaning of the statute and the 
Constitution, and by popular speech. In the first case 
it is true that the bequest might be said to be of the 
corpus for life, in the second it might be said to be of 
the income. But we think that the provision of the act 
that exempts bequests assumes the gift of a corpus and 

contrasts it with the income arising from it, but was 
14 not intended to exempt income property so-called 

simply because of a severance between it and the 
principal fund. No such conclusion can be drawn from 
Eisner v. Macomber, 252 IT. S. 189, 206, 207, 40 S. Ct. 
189, 64 L. Ed. 521, 9 A. L. It. 1570. The money was 
income in the hands of the trustees and we know of 
nothing in the law that prevented its being paid and 
received as income by the donee. 

Section 111 (a) of the Revenue Act of 1942 amended 
section 22 (b) (3) of the Internal Revenue Code. The sec¬ 
ond sentence thereof now reads as follows: 1 ‘There shall 
not be excluded from gross income under this paragraph, 
the income from such property, or, in case the gift, bequest, 
devise or inheritance is of income from property, the amount 
of such income.” While section 22 (b) (3) did not contain 
this specific language in 1939, the year in question, the 
amendment did not change the law” which then obtained but 
merely wrote into the Code the construction given to the 
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existing law by Irwin v. Gavit, supra. See Senate Report 
No. 1631, 77th Cong., 2nd Sess. Calendar No. 1683. 

There is no question but that the $3,000 received by peti¬ 
tioner constituted income arising from the investment of 
the $100,000 trust fund administered by the American Bar 
Association in accordance with Ross’ will. Under the sta¬ 
tutory provisions referred to, as construed by the cases 
cited, we conclude that petitioner is liable for income tax 
thereon and it is so held. 

The second issue presents the question of whether peti¬ 
tioner, as a consumer, is entitled to deduct the North Caro¬ 
lina sales tax. It is to be observed that section 23 (c) (3) 
of the Internal Revenue Code, added by section 122 of the 
Revenue Act of 1942, which, in certain circumstances, per¬ 
mits the purchaser to deduct retail sales taxes, is inapplic¬ 
able. It applies to taxable years commencing after Decem¬ 

ber 31, 1941. We are concerned with taxes passed 
15 on to petitioner and admittedly paid by him in 1939 

and we must apply the rule as it then existed. 

In order to be entitled to a deduction from taxes paid, a 
petitioner must show not only that he paid the taxes, but 
that the taxes were imposed upon him by the taxing author¬ 
ity. Eugene W. Small, 27 B. T. A. 1219; The Falk Corpora¬ 
tion, 23 B. T. A. 883, aff’d. 60 Fed. (2d) 204. The taxes 
in question were levied by Chapter 127, Public Laws of 
1937 and Chapter 158, Public Laws of 1939 of the State of 
North Carolina, which in all material respects are the same. 

In Leonard v. Maxwell, 3 S. E. (2d) 316, the Supreme 
Court of North Carolina held that under Chapter 127, 
Public Laws of 1937 the tax on gross sales of retail mer¬ 
chandise is levied on the privilege of engaging or continu¬ 
ing in the business of selling tangible personal property, 
notwithstanding the opportunity afforded the retail mer¬ 
chant to pass the tax on to the consumer. This holding of 
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the State court is controlling upon us. Federal Land Bank 
of St. Paul v. Bismark Lumber Co., 314 U. S. 95. Since the 
sales tax was not imposed upon petitioner, respondent 
properly disallowed the deduction thereof. 

Decision will be entered for respondent. 
• # •***•*• 
16 DECISION 

Pursuant to the determination of the Court, as set forth 
in its Findings of Fact and Opinion, promulgated June 1, 
1944, it is 

ORDERED and DECIDED: That there is a deficiency- 
in income tax of $261.89 for the year 1939. 

Enter: 

(Signed) Sam B. Hill, 

Judge. 

Entered June 1, 1944. 
• # •*#*#•• 
22 Stipulation of Facts 

It is hereby stipulated by and between the petitioner and 
the respondent by counsel that the following facts may be 
considered at the trial of this proceeding by the Tax Court 
of the United States as if fully proven by competent evi¬ 
dence introduced before the court: 

1. For forty two years prior to his death in 1928, Judge 
Erskine M. Ross was a Federal judge, serving successively 
in the United States District Court, the United States Cir¬ 
cuit Court, and the United States Court of Appeals, in Cali¬ 
fornia. In 1927, at the age of 82, he voluntarily retired 
from the bench, and died the following year at his home in 
Los Angeles County, California. During his long career 
on the bench, Judge Ross was deeply interested in the 
scholarly side of the legal profession, and especially in the 
work of the American Bar Association. 
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2. Judge Ross’ will was duly probated in Los Angeles 
County, California. The clause material to the issue in¬ 
volved in this proceeding is that numbered 11 which reads 

as follows: 

“11th: I give, devise, and bequeath out of my said estate 
to the American Bar Association the sum of $100,000 to be 
by it safely invested, the annual income of which to be 
offered and paid as a prize for the best discussion of a sub¬ 
ject to be by it suggested for discussion at its preceding 
annual meeting.” 

On petition of the American Bar Association said clause 
was construed by the Superior Court of Los Angeles County, 
California. A true copy of the final decree of said court in 
said proceeding is hereto attached as Exhibit A and is made 
a part of this stipulation. 

3. Pursuant to said Clause 11 of the will of Erskine M. 
Ross, as construed by said court, the American Bar 

23 announced a prize of $3000 to be awarded for the 
best essay submitted for the year 1939 discussing 

the subject, “To What Extent Should Decisions of Admin¬ 
istrative Tribunals be Reviewable by the Courts?” The 
petitioner herein, Malcolm McDermott, a professor of law 
at Duke University since 1930, duly submitted such an essay 
which was considered by the board of judges named by the 
American Bar Association, to be the best. Accordingly, at 
the annual meeting in San Francisco, California, on July 
13,1939, the said McDermott was awarded said prize estab¬ 
lished under the will of Erskine M. Ross as aforesaid, con¬ 
sisting of a check for $3000, and a certificate of award read¬ 
ing as follows: 

‘1 Know all Men by These Presents: That the American 
Bar Association, in the administration of the trust conferred 
upon it by the late Erskine M. Ross, Judge of the United 
States Circuit Court of Appeals for the Ninth Judicial Cir- 
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cuit has awarded to Malcolm McDermott, Durham, North 
Carolina the prize for the year 1939 for the best discussion 
of the subject selected by the Association for that year: 

“To What Extent Should Decisions of Administrative 
Bodies be Reviewable by the Courts?’’ Done at the City 
of San Francisco, in the State of California, at the Sixty- 
second Annual Meeting of the American Bar Association, 
on the thirteenth day of July, One Thousand Nine Hundred 
and Thirtvnine. 

American Bar Association 
Frank J. Hogan 

President 

Attest: 
Harry S. Knight 

Secretary” 

4. The American Bar Association is a voluntary associa¬ 
tion composed of approximately 30,000 lawyers and judges 
throughout the United States. Organized in 1878, it has 
exerted a steadily growing influence in raising the stan¬ 
dards of the legal profession, contributing to legal science, 
and promoting the development of American jurisprudence 
along constructive lines. Some of the objects and purposes 

of the organization are set forth in its constitution, 

24 “This Association shall be known as the American 
Bar Association. Its objects shall be to advance the 

science of jurisprudence, promote the administration of 
justice and uniformity of legislation and of judicial decision 
throughout the nation, uphold the honor of the profession of 
the law, encourage cordial interourse among members of 
the American Bar and to correlate the activities of the Bar 
organizations of the respective States on a representative 
basis in the interest of the public throughout the United 
States.” 
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In the selection of subjects for discussion in connection 
with the annual prize awarded pursuant to said will of 
Judge Ross, the American Bar Association has chosen topics 
of timely public interest with a view to bringing about a 
scholarly consideration thereof and to the promoting of the 
public welfare thereby. The complete list of such subjects 
for the respective years is as follows: 

1934, —“Administrative Agencies in Government and the 
Effect Thereon of Constitutional Limitations.” 

1935, —“The Barrister and the Solicitor in British Practice: 
The Desirability of a Similar Distinction in the 
United States.” 

1936, —“The Origin of the Rule-Making Power and its Ex¬ 
ercise by Legislatures.” 

1937, —“The Administration of Justice as Affected by Inse¬ 
curity of Tenure of Judicial and Administrative 
Officers.” 

1938, —“The Extent to which Fact-Finding Boards Should 
be Bound by Rules of Evidence.” 

1939, —“To What Extent Should the Decisions of Admin¬ 
istrative Bodies be Reviewable by the Courts?” 

1940, —“To What Extent May the Courts Under Rule-Mak¬ 
ing Power Prescribe Rules of Evidence?” 

25 1941,—“The Prospective Development of Interna¬ 
tional Law in the Western Hemisphere as Af¬ 

fected by the Monroe Doctrine.” 

1942, —“What Changes in Federal Legislation and Admin¬ 
istration are Desirable in the Field of Labor Rela¬ 
tions Law?” 

1943, —“What Should be the Function of the States in our 
System of Government?” 
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5. Petitioner did not include the $3000 received by him 
from the American Bar Association in 1939 in his income 
tax return for 1939. In the final determination of his income 
tax liability for 1939 the Commissioner of Internal Revenue 
included the $3000.00 received by him as part of his gross 
income for 1939. 

J. P. Wenchel 

Chief Counsel Bureau of 
Internal Revenue 

Malcolm McDermott 

petitioner, pro sc*. 
• # •****•# 

26 Exhibit A to Stipulation of Facts 

The petition of the American Bar Association, a volun¬ 
tary association, for interpretation and construction of 
paragraph Eleventh of the last will and testament of the 
above named decedent came on regularly for hearing on 
the 25th day of January, 1939, before the above entitled 
court, in Department 25 thereof, the Hon. Elliot Craig, 
Judge presiding. The petitioner appeared by Gurney E. 
Newlin, Esq., of Newlin & Ashbum, its attorneys, and the 
executors of the last will and testament of the above named 
decedent appeared by William T. Coffin, Esq., one of the 
attorneys for the executors of the last will and testament of 
the above named decedent. The court having examined and 
considered said petition finds: 

That notice of the time and place of said hearing has been 
duly given as required by law; that notice of the hearing of 
said petition has been given by mailing to St. Paul’s Church 
of Los Angeles, California, St. Paul’s Church of Richmond, 
Virginia, and Grace Cathedral of San Francisco, California, 
the residuary legatees of said estate, a copy of said petition 
together with a notice of the time and place of hearing 
thereon, and by serving a copy of said petition and a notice 
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of the date of hearing thereof on Max Felix and William T. 
Coffin, the attorneys for the executors of said estate. 

27 The Court further finds that at said hearing Wil¬ 
liam T. Coffin, one of the attorneys for the executors 

of said estate, and Gurney E. Newlin, attorney for the peti¬ 
tioner, expressly waived any disqualification that might 
exist by reason of the fact that the Hon. Elliot Craig, Judge 
presiding, is a member of the American Bar Association. 

The court further finds that paragraph Eleventh of the 
last will and testament of the above named decedent pro¬ 
vides as follows: 

“Eleventh. I give, devise and bequeath out of my said 
estate to the American Bar Association the sum of One 
hundred thousand dollars to be by it safely invested, the 
annual income of which to be offered and paid as a prize 
for the best discussion of a subject to be by it suggested for 
discussion at its preceding annual meeting.’9 

The court finds that it was the desire and intention of the 
above named decedent that the discussion referred to in 
paragraph Eleventh of the last will and testament of said 
decedent be of the greatest possible benefit to the legal 
profession particularly and to the public at large, and that 
the purpose of the bequest can only be accomplished by giv¬ 
ing reasonable publicity to the discussion or essay or article 
which receives the prize and by printing and distributing 
the same. 

The court further finds that in connection with the discus¬ 
sion referred to in paragraph Eleventh of the last will and 
testament of said decedent it is necessary to incur expense 
for supervising the discussion and contest, selecting the best 
discussion of the subject selected and holding meetings of 
committees of judges. 

The court further finds that it was the intention of said 
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decedent that the contestants for the prize referred to 
28 in paragraph Eleventh of the last will and testament 

of said decedent should be determined by the Ameri¬ 
can Bar Association, and that said American Bar Associa¬ 
tion should have the power to prescribe the class of persons 
eligible to enter into competition for the prize referred to 
in paragraph Eleventh of the last will and testament of said 
decedent and the contest therefor. 

The court further finds that it was the intention of said 
decedent that the income from the bequest to the American 
Bar Association available to be offered as a prize be offered 
as a single prize and that it was not the intention of said 
decedent that the amount available for a prize should be 
divided into more than one prize, and that such finding is in 
conformity with the orders of ratable distribution hereto- 
fore made in the matter of said estate. 

IT IS, THEREFORE, ORDERED, ADJUDGED AND 
DECREED by the court that the American Bar Association 
shall have the power to defray from the annual income from 
the bequest to it in paragraph Eleventh of the last will and 
testament of the above named decedent the expense of 
printing for general distribution in each year the winning 
essay, article or discussion. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the American Bar Association shall have the 
power to expend and use from the annual income from the 
bequest to it contained in paragraph Eleventh of the last 
will and testament of said decedent such sums and amounts 
as in its discretion are advisable and desirable for super¬ 
vising the discussion and contest, selecting the best dis¬ 
cussion of the subject selected and holding meetings of 
committees of judges. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the class of contestants for the prize referred 
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to in the bequest contained in paragraph Eleventh 
29 of the last will and testament of the above named 

decedent shall be determined by the American Bar 
Association, and that said American Bar Association shall 
have the power to prescribe the class of persons eligible to 
enter in competition for the prize referred to in said be¬ 
quest and the contest therefor. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that in the event that in any year after paying the 
prize referred to in paragraph Eleventh of the last will and 
testament of the above named decedent, the expense of ad¬ 
ministering the bequest, the expense incurred in conducting 
the contest and making the award of said prize, and the 
expense of printing and circulating the winning discussion, 
there is unexpended any portion of the annual income, that 
the balance of the income shall be carried on and added to 
the income for the following year and considered a part of 
such income; and that in the further event that the expendi¬ 
tures in connection with such contest, including the amount 
awarded as a prize, in any year should exceed the income 
from such bequest for such year, that the American Bar 
Association is authorized to defray the deficit from the 
income for the following year. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the income from the principal of the bequest 
contained in paragraph Eleventh of the last will and testa¬ 
ment of the above named decedent available to be offered 
as a prize for the best discussion of a subject must be 
offered as a single prize, and that the amount available for 
a prize shall not be divided into two or more prizes. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that, in accordance with and in conformity to the 
interpretation and construction of paragraph Eleventh of 
the last will and testament of the above named decedent, 
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as herein ordered and decreed, the American Bar 
30 Association shall have generally the power to handle 

and administer the trust created by said bequest as 
in the judgment and discretion of the American Bar Asso¬ 
ciation may be right and proper. 

.1.9^939. 
** ^V*^}'5 ELLIOT CRAIG, 

”i ‘ _ i .■> ' Judge of the Sw, Superior Court. 

#- 

32 MR. CORBIN: It is hereby further stipulated by 
and between the Petitioner and the Respondent, by 

counsel, that the following facts may be considered at the 
trial of this proceeding by the Tax Court of the United 
States as if fully proven by competent evidence introduced 
before the Court: 

(1) The American Bar Association is a nonprofit organ¬ 
ization conducted without pecuniary profit to its officers or 
members. 

(2) During the tax year of 1939 the Petitioner paid the 
sum of $22.16 as retail sales taxes imposed by the State of 
North Carolina pursuant to Chapter 127, Public Laws of 
1937, and Chapter 158, Public Laws of 1939, said taxes 

having not been absorbed by the retailer but passed 
33 on by him to the purchaser, the Petitioner herein, as 

authorized in said statute. 

MR. McDERMOTT: That is agreed to, Your Honor. 




